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DEPARTMENT OF  STATE 

BOARD OF APPELLATE R E V I E W  

IN THE MATTER OF:  a a  l  

The Depar tment  of  S t a t e  made a  d e t e r m i n a t i o n  on J u n e  1 2 ,  
1987  t h a t  a a l  e x p a t r i a t e d  h e r s e l f  on November 
1 5 ,  1984 under  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 1 a ) ( 2 )  o f  t h e  
Immigra t ion  and  N a t i o n a l i t y  A c t  by making a  f o r m a l  d e c l a r a t i o n  
o f  a l l e g i a n c e  t o  Mexico. - 1/ A t i m e l y  a p p e a l  was f i l e d  t h r o u g h  
c o u n s e l .  

T h e r e  i s  one  i s s u e  t o  b e  d e c i e d :  whe the r  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i s h  h e r  U n i t e d  S t a t e s  n a t i o n a l i t y  when s h e  
made a  f o r m a l  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. F o r  t h e  
r e a s o n s  t h a t  f o l l o w ,  i t  i s  o u r  c o n c l u s i o n  t h a t  t h e  Depar tment  
o f  S t a t e  h a s  n o t  met i t s  burden  of  p r o v i n g  t h a t  a p p e l l a n t  
p o s s e s s e d  t h e  r e q u i s i t e  i n t e n t .  A c c o r d i n g l y ,  we r e v e r s e  t h e  
D e p a r t m e n t ' s  h o l d i n g  of  l o s s  o f  n a t i o n a l i t y .  

A p p e l l a n t ,  a a  ,  a c q u i r e d  U n i t e d  S t a t e s  
c i t i z e n s h i p  by b i r t h  of  a n  American c i t i z e n  f a t h e r  i n   on 

 .  - 2/ By v i r t u e  of  h e r  b i r t h  i n   s h e  a l s o  

1/ S e c t i o n  3 4 9 ( a )  ( 2 )  o f  t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  A c t ,  8 - 
U.S.C. 1 4 8 1 ( a ) ( 2 ) ,  p r o v i d e s  t h a t :  

Sec .  349.  ( a )  A p e r s o n  who is  a  n a t i o n a l  
of t h e  U n i t e d  S t a t e s  w h e t h e r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by 
v o l u n t a r i l y  p e r f o r m i n g  a n y  o f  t h e  f o l l o w i n g  
a c t s  w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  
U n i t e d  S t a t e s  n a t i o n a l i t y  -- 

( 2 )  t a k i n g  a n  o a t h  o r  making 
a n  a f f i r m a t i o n  o r  o t h e r  f o r m a l  
d e c l a r a t i o n  of  a l l e g i a n c e  t o  a  
f o r e i g n  s t a t e  o r  a  p o l i t i c a l  sub-  
d i v i s i o n  t h e r e o f ,  a f t e r  h a v i n g  
a t t a i n e d  t h e  a g e  o f  e i g h t e e n  y e a r s ;  
o r  ... 

2/ A p p e l l a n t  a c q u i r e d  U n i t e d  S t a t e s  n a t i o n a l i t y  under  t h e  - 
p r o v i s i o n s  o f  s e c t i o n  3 0 1 ( a ) ( 7 )  o f  t h e  I m m i g r a t i o n  and 
N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 0 1 ( a )  ( 7 ) :  n o w s e c t i o n  3 0 1 ( g ) ,  8 
U.S.C. 1401  ( 9 ) .  



a c q u i r e d  t h e  n a t i o n a l i t y  of  t h a t  s t a t e  a t  b i r t h ,  and s o  e n j o y e d  
t h e  s t a t u s  of  a  d u a l  n a t i o n a l .  The Embassy e x e c u t e d  a  r e p o r t  of 
b i r t h  on b e h a l f  of  a p p e l l a n t  i n  1968,  and i s s u e d  h e r  a  c a r d  o f  
i d e n t i t y  i n  1973 and  a  p a s s p o r t  i n  1978.  

In  J u n e  1983  t h e  Embassy i s s u e d  h e r  a  second  p a s s p o r t  o f  
l i m i t e d  v a l i d i t y ,  pend ing  a d v i c e  from t h e  Mexican a u t h o r i t i e s  
whe the r  s h e  had a p p l i e d  f o r  and o b t a i n e d  a  c e r t i f i c a t e  o f  
Mexican n a t i o n a l i t y  (CMN). 3/ S h o r t l y  a f t e r w a r d ,  t h e  Mexican 
a u t h o r i t i e s  in fo rmed  t h e  ~ m b a s s y  t h a t  i n  1971 w h i l e  a p p e l l a n t  
was a  minor h e r  p a r e n t s  took  a n  o a t h  o f  a l l e g i a n c e  on h e r  b e h a l f  
and o b t a i n e d  a  CMN f o r  h e r .  I n  August 1983,  a p p e l l a n t  in fo rmed  
t h e  Embassy by t e l e p h o n e  t h a t  s i n c e  s h e  had a  U n i t e d  S t a t e s  
p a s s p o r t  v a l i d  u n t i l  J u n e  1984 s h e  would n o t  t h e n  d e c i d e  which 
c i t i z e n s h i p  s h e  would c h o o s e .  A c c o r d i n g l y ,  s h e  was informed 
t h a t  when s h e  r e t u r n e d  t o  t h e  Embassy i n  1984,  a n o t h e r  i n q u i r y  
would be  made of t h e  Mexican a u t h o r i t i e s .  I n  May 1984,  i n  r e p l y  
t o  a  f u r t h e r  Embassy i n q u i r y ,  t h e  Mexican a u t h o r i t i e s  a g a i n  
s t a t e d  t h a t  a p p e l l a n t  had a p p l i e d  f o r  a  CMN t h r o u g h  h e r  p a r e n t s ,  
b u t  had n o t  c o n f i r m e d  h e r  Mexican c i t i z e n s h i p .  "Case  c l o s e d  on 
t h i s  d a t e ,  i f  s h e  comes t r y i n g  t o  g e t  h e r  p a s s p o r t  ex tended  we 
w i l l  send a n o t h e r  Dip .  Note.  s r d . " ,  r e a d s  a n  e n t r y  i n  t h e  
Embassy ' s  r e c o r d  o f  i t s  d e a l i n g s  w i t h  a p p e l l a n t .  

L a t e r  i n  May 1984,  a p p e l l a n t ,  h e r  f a t h e r  and h e r  b r o t h e r  
v i s i t e d  t h e  Embassy and s p o k e  t o  a  c o n s u l a r  o f f i c e r  a b o u t  d u a l  
c i t i z e n s h i p .  The r e c o r d  made by t h e  c o n s u l a r  o f f i c e r  of t h a t  
d i s c u s s i o n  r e a d s  a s  f o l l o w s :  

May 31, 1984 Andres ,  s o n  o f  P h i l i p  came 
t o  t h e  Embassy t o  a s k  q u e s t i o n s  c o n c e r n i n g  
d u a l  c i t i z e n s h i p .   h i s  s i s t e r  a l s o  
took  p a r t  i n  t h e  me.eting. Andres s a i d  
t h a t  h e  may t a k e  a n  o a t h  o f  a l l e g i a n c e  
t o  Mexico b u t  t h a t  he  d i d  n o t  want t o  
l o s e  h i s  U S  c i t i z e n s h i p .  He was a d -  
v i s e d  o f  US l aw and  a t t i t u d e  a l o n g  

3 /  The government of  Mexico t o l e r a t e s  d u a l  n a t i o n a l i t y  u n t i l  a n  - 
i n d i v i d u a l  r e a c h e s  t h e  a g e  o f  e i g h t e e n ,  f r e e l y  i s s u i n g  a  Mexican 
p a s s p o r t  t o  e n t e r  and  r e - e n t e r  Mexico a s  a  Mexican c i t i z e n .  
Upon a t t a i n i n g  t h e  a g e  of  e i g h t e e n  Mexican law r e q u i r e s  t h a t  a  
d u a l  n a t i o n a l  e l e c t  e i t h e r  Mexican o r  h i s  o t h e r  n a t i o n a l i t y .  I f  
s u c h  p e r s o n  w i s h e s  t o  e x e r c i s e  t h e  r i g h t s  of Mexican 
n a t i o n a l i t y ,  h e  must  p o s s e s s  a  c e r t i f i c a t e  o f  Mexican 
n a t i o n a l i t y ,  a p p l i c a t i o n  f o r  which m u s t  be  made o n e  y e a r  a f t e r  
h i s  e i g h t e e n t h  b i r t h d a y .  To o b t a i n  a  c e r t i f i c a t e  of Mexican 
n a t i o n a l i t y  t h e  a p p l i c a n t  m u s t  e x p r e s s l y  r enounce  p r e v i o u s  
n a t i o n a l i t y  and make a  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. 



w i t h  Supreme C o u r t f i e c i s i o n s .  He was 
g i v e n  o u r  i n f o  s h e e t  on t h e  a b o v e  and  
i t  was p o i n t e d  o u t  t h a t  he c o u l d  do 
n o t h i n g  i n  a d v a n c e  t h a t  would 
g u a r a n t e e  he  would n o t  l o s e  h i s  US 
c i t i z e n s h i p .  He a s k e d  t o  make a  
sworn s t a t e m e n t ,  t h e  o r i g i n a l  o f  
which was g i v e n  t o  him. A copy 
s h o u l d  b e  i n  o u r  f i l e s .  g j s .  

On t h a t  o c c a s i o n ,  a p p e l l a n t  e x e c u t e d  a n  a f f i d a v i t  which 
r e a d s  a s  f o l l o w s :  

I  would l i k e  t o  s t a t e  and c e r t i f y  
t h a t  i f  i n  t h e  f u t u r e  b e f o r e  t h e  
Mexican S t a t e  Depar tment  (Goberna-  
c i o n )  I may have  t o  r enounce  w i t h  
s i g n a t u r e  my U.S. c i t i z e n s h i p  i n  
o r d e r  t o  b e  a b l e  t o  s t a y  i n  
Mexico i n  my p r e s e n t  s i t u a t i o n .  
T h i s  i s  n o t  my i n t e n t i o n ,  I am 
American,  I ' m  proud t o  be  
American,  and  I  want t o  s t a y  
American u n t i l  t h e  day  I d i e .  

The Embassy e x t e n d e d  a p p e l l a n t ' s  p a s s p o r t  t o  f u l l  
v a l i d i t y  ( 1 0  y e a r s )  i n  O c t o b e r  1984.  I n  J a n u a r y  1985 ,  t h e  
Embassy i n q u i r e d  a g a i n  of  t h e  Mexican a u t h o r i t i e s  whe the r  a  CMN 
had been i s s u e d  t o  a p p e l l a n t .  I n  F e b r u a r y  1985,  t h e  Depar tment  
of  F o r e i g n  A f f a i r s  s e n t  t h e  Embassy a  d i p l o m a t i c  n o t e ,  s t a t i n g  
t h a t  on November 1 5 ,  1984 a p p e l l a n t  had a p p l i e d  f o r  and  on t h e  
same d a t e  was i s s u e d  a  CMN. The n o t e  e n c l o s e d  a  copy of t h e  CMN 
t h a t  was i s s u e d  t o  a p p e l l a n t  and h e r  a p p l i c a t i o n  t h e r e f o r .  I n  
t h e  a p p l i c a t i o n  a p p e l l a n t  e x p r e s s l y  renounced U n i t e d  S t a t e s  
n a t i o n a l i t y  and a l l  a l l e g i a n c e  and  f i d e l i t y  t o  t h e  U n i t e d  
S t a t e s .  F u r t h e r ,  s h e  d e c l a r e d  a d h e r e n c e ,  o b e d i e n c e  and  
s u b m i s s i o n  t o  t h e  l a w s  and  a u t h o r i t i e s  of  Mexico. 

S h o r t l y  a f t e r  r e c e i v i n g  t h e  d i p l o m a t i c  n o t e ,  t h e  Embassy 
w r o t e  t o  a p p e l l a n t  t o  i n f o r m  h e r  t h a t  by making a  f o r m a l  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a  f o r e i g n  s t a t e  s h e  migh t  have  
e x p a t r i a t e d  h e r s e l f .  The Embassy s t a t e d  t h a t  i t  wished t o  l e a r n  
w h e t h e r  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h e r  U n i t e d  S t a t e s  
n a t i o n a l i t y  when s h e  d e c l a r e d  h e r  a l l e g i a n c e  t o  Mexico.  She  was 
t h e r e f o r e  a s k e d  t o  c o m p l e t e  a  q u e s t i o n n a i r e  t o  f a c i l i t a t e  
d e t e r m i n a t i o n  o f  h e r  c i t i z e n s h i p  s t a t u s ,  and i n v i t e d  t o  d i s c u s s  
t h e  m a t t e r  w i t h  a  c o n s u l a r  o f f i c e r .  A p p e l l a n t  c o m p l e t e d  t h e  
q u e s t i o n n a i r e  on March 2 0 ,  1985 a n d ,  f o r  i n f o r m a t i o n  
p u r p o s e s , f i l l e d  o u t  a  form f o r  r e g i s t r a t i o n  a s  a  c i t i z e n .  On 
A p r i l  1, 1985,  a s  r e q u i r e d  by iaw,  a  c o n s u l a r  o f f i c e r  e x e c u t e d  a 



c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name. 4 /  
The o f f i c e r  c e r t i f i e d  t h a t  a p p e l l a n t  acqui red  United s t a t e s  
n a t i o n a l i t y  by b i r t h  i n  Mexico of a  United S t a t e s  c i t i z e n  
f a t h e r ;  t h a t  she  a l s o  acqu i red  t h e  n a t i o n a l i t y  of Mexico by 
b i r t h  i n  t h a t  s t a t e ;  t h a t  she  made a  formal d e c l a r a t i o n  of 
a l l e g i a n c e  t o  a  f o r e i g n  s t a t e ,  t o  w i t  Mexico; and thereby 
e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  o f  
t h e  Immigration and N a t i o n a l i t y  Act. In  forwarding t h e  
c e r t i f i c a t e  t o  t h e  Department, t h e  Embassy recommended t h a t  t h e  
c e r t i f i c a t e  not be approved, express ing  t h e  view t h a t  a p p e l l a n t  
lacked t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  her United S t a t e s  
n a t i o n a l i t y .  

For reasons not d i s c l o s e d  i n  t h e  record,  The Department 
took no a c t i o n  i n  t h e  c a s e  f o r  more than  two y e a r s .  F i n a l l y ,  on 
June 1 2 ,  1987, t h e  Department approved t h e  c e r t i f i c a t e ,  
approval  being an a d m i n i s t r a t i v e  de te rmina t ion  of l o s s  of 
n a t i o n a l i t y  from which an appea l  may be taken t o  t h e  Board of 
Appe l l a t e  Review. An appea l  was f i l e d  through counse l  i n  May 
1988. The Board heard o r a l  argument i n  Apr i l  1989. 5/ - 

4 /  Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  Act,  8  U . S . C .  - 
1501, reads a s  fo l lows :  

Sec. 358 .  Whenever a  d ip lomat i c  o r  consu la r  
o f f i c e r  of t h e  United S t a t e s  has reason t o  
b e l i e v e  t h a t  a  person while  i n  a  f o r e i g n  s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  o r  
under any p r o v i s i o n  of c h a p t e r  IV of t h e  
N a t i o n a l i t y  A c t  of 1940, a s  amended, he s h a l l  
c e r t i f y  t h e  f a c t s  upon w h i c h  such b e l i e f  i s  
based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d ip lomat i c  o r  
consu la r  o f f i c e r  is  approved by t h e  S e c r e t a r y  
of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  t h e  Attorney General ,  f o r  h i s  
i n fo rma t ion ,  and t h e  d ip lomat i c  o r  consu la r  
o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  be 
d i r e c t e d  t o  forward a  copy of t h e  c e r t i f i c a t e  
t o  t h e  person  t o  whom i t  r e l a t e s .  

5/ Af ter  o r a l  argument,  a  de lay  of s e v e r a l  months ensued while  - 
counse l  f o r  a p p e l l a n t  and counse l  f o r  t h e  Department sought 
a d d i t i o n a l  in fo rma t ion  regard ing  t h e  f a c t s  and c i rcumstances  
surrounding a p p e l l a n t ' s  v i s i t  i n  May 1984 t o  t h e  Embassy where 
she  executed an a f f i d a v i t  d i sc l a iming  i n t e n t i o n  t o  r e l i n q u i s h  
United S t a t e s  c i t i z e n s h i p ,  i f  she  were a t  a  f u t u r e  d a t e  t o  make 
a  r enunc ia t ion  of United S t a t e s  c i t i z e n s h i p  b e f o r e  t h e  Mexican 
a u t h o r i t i e s .  



S e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t  
- p r o v i d e s  t h a t  a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s  s h a l l  l o s e  h i s  

n a t i o n a l i t y  by v o l u n t a r i l y  making a  f o r m a l  r e n u n c i a t i o n  of  
allegiance t o  a  f o r e i g n  s t a t e  w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  
U n i t e d  S t a t e s  n a t i o n a l i t y .  

I t  i s  u n d i s p u t e d  t h a t  a p p e l l a n t  d u l y  made a  f o r m a l  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico, and t h u s  b r o u g h t  h e r s e l f  
w i t h i n  t h e  purv iew of  t h e  s t a t u t e .  F u r t h e r m o r e ,  a t  t h e  h e a r i n g  
a p p e l l a n t ' s  c o u n s e l  conceded t h a t  h i s  c l i e n t  had a c t e d  
v o l u n t a r i l y  when s h e  made a  f o r m a l  d e c l a r a t i o n  of  a l l e g i a n c e  t o  
Mexico. 6/ The s o l e  i s s u e  t o  be  d e t e r m i n e d  t h e r e f o r e  i s  
whe the r  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h e r  U n i t e d  S t a t e s  
n a t i o n a l i t y .  

The government b e a r s  t h e  burden  of  p r o v i n g  t h a t  one  who 
pe r fo rmed  a  s t a t u t o r y  e x p a t r i a t i v e  a c t  d i d  s o  w i t h  a n  i n t e n t  t o  
r e l i n q u i s h  U n i t e d  S t a t e s  n a t i o n a l i t y .  Vance v .  T e r r a z a s ,  4 4 4  
U.S. 252, 262 ( 1 9 8 0 ) .  I n t e n t  may b e  e x p r e s s e d  i n  words o r  f o u n d  
a s  a  f a i r  i n f e r e n c e  f rom p r o v e n  c o n d u c t .  I d .  a t  260. The 
e v i d e n t i a r y  s t a n d a r d  is a  p r e p o n d e r a n c e  o f t h e  e v i d e n c e .  I d .  a t  
267. Proof by a  p r e p o n d e r a n c e  is  proof  which would l e a d  tE 
t r i e r  of f a c t  t o  f i n d  t h a t  t h e  e x i s t e n c e  of  t h e  c o n t e s t e d  f a c t  
i s  more p r o b a b l e  t h a n  i t s  n o n - e x i s t e n c e .  McCormick on E v i d e n c e ,  
3 r d  Ed. ,  s e c t i o n  339. I t  is  t h e  c i t i z e n - c l a i m a n t ' s  i n t e n t  a t  
t h e  t i m e  h e  pe r fo rmed  t h e  e x p a t r i a t i v e  a c t  t h a t  t h e  government  
must p r o v e .  T e r r a z a s  v .  Ha ig ,  653 F.2d 285,  287 ( 7 t h  C i r .  1 9 8 1 ) .  

Any o f  t h e  enumera ted  s t a t u t o r y  e x p a t r i a t i v e  a c t s  may be  
h i g h l y  p e r s u a s i v e  e v i d e n c e  of  a n  i n t e n t  t o  r e l i n q u i s h  U n i t e d  
S t a t e s  n a t i o n a l i t y .  Vance v .  T e r r a z a s ,  4 4 4  U.S. a t  261, c i t i n g  
Nishikawa v .  D u l l e s ,  356 U.S. 129,  139  (19581 ,  B lack ,  J . ,  
c o n c u r r i n g .  Bu t ,  t h e  Supreme c o u r t  s a i d ,  i t  would b e  
i n c o n s i s t e n t  w i t h  Afroyim v .  Rusk, 387 U.S. 252 ( 1 9 6 7 )  t o  t r e a t  
a n y  o f  t h e  s t a t u t o r y  e x p a t r i a t i v e  a c t s  " a s  t h e  e q u i v a l e n t  of  o r  
a s  c o n c l u s i v e  e v i d e n c e  o f  t h e  i n d i s p e n s a b l e  v o l u n t a r y  a s s e n t  o f  
t h e  c i t i z e n . "  Vance v. T e r r a z a s ,  4 4 4  U.S. a t  261. 

I n  c a s e s ,  where,  a s  i n  t h e  i n s t a n t  a p p e a l ,  a  c i t i z e n  
e x p r e s s l y  r enounces  U n i t e d  S t a t e s  n a t i o n a l i t y  w h i l e  making a  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a  f o r e i g n  s t a t e ,  t h e  c o u r t s  have  
h e l d  t h a t  s u c h  words c o n s t i t u t e  v e r y  s t r o n g  e v i d e n c e  of  a n  
i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  Absent  
p e r s u a s i v e  c o u n t e r b a l a n c i n g  f a c t o r s ,  t h e  e v i d e n c e  of a  

6 /  T r a n s c r i p t  o f  Hear ing  i n  t h e  M a t t e r  o f    l ,  - 
Board of  A p p e l l a t e  Review, A p r i l  1 8 ,  1989 ( h e r e a f t e r  r e f e r r e d  t o  
a s  "TR") .  TR 60. 



r e n u n c i a t o r y  i n t e n t  e x p r e s s e d  i n  t h e  p a r t y ' s  own words w i l l  
s u p p o r t  a  f i n d i n g  of a n  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  

I n  T e r r a z a s  v .  Haig,  s u p r a ,  t h e  p l a i n t i f f  l i k e  a p p e l l a n t  
i n  t h e  c a s e  b e f o r e  t h e x r d x e  a  d e c l a r a t i o n  o f  a l l e s i a n c e  ., 
t o  Mexico and e x p r e s s l y  renounced h i s  Un i t ed  S t a t e s  
c i t i z e n s h i p .  The c o u r t  i n d i c a t e d  t h a t  t h e  p l a i n t i f f ' s  
r e n u n c i a t o r y  s t a t e m e n t ,  s t a n d i n g  a l o n e ,  would n o t  s u p p o r t  a  
f i n d i n g  o f  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  b u t  found " a b u n d a n t  
e v i d e n c e "  of i n t e n t  t o  r e l i n q u i s h  i n  a  number of  o t h e r  f a c t o r s .  

R i c h a r d s  v.  S e c r e t a r y  o f  S t a t e ,  752 F.  2d 1413 ( 9 t h  C i r .  
1 9 8 5 ) ,  i n v o l v e d  t h e  n a t u r a l i z a t i o n  i n  Canada of  a  Uni t ed  S t a t e s  

i t i z e n  who swore  a n  o a t h  o f  a l l e g i a n c e  and made a  c o n c o m i t a n t  
e c l a r a t i o n  i n  e f f e c t  r e n o u n c i n g  h i s  Uni t ed  S t a t e s  c i t i z e n s h i p .  
h e  Cour t  of  Appea l s  f o r  t h e  N i n t h  C i r c u i t  a g r e e d  w i t h  t h e  

d i s t r i c t  c o u r t  t h a t  " t h e  v o l u n t a r y  t a k i n g  of  a  f o r m a l  o a t h  t h a t  
i n c l u d e s  a n  e x p l i c i t  r e n u n c i a t i o n  o f  U n i t e d  S t a t e s  c i t i z e n s h i p  
i s  o r d i n a r i l y  s u f f i c i e n t  t o  e s t a b l i s h  a  s p e c i f i c  i n t e n t  t o  
r enounce  Uni ted  S t a t e s  c i t i z e n s h i p n  753 F.  2d a t  1421.  
N o n e t h e l e s s ,  t h e  c o u r t  r e c o g n i z e d  t h a t  t h e  t o t a l i t y  of t h e  
e v i d e n c e  s h o u l d  b e  weighed,  b u t  c o n c l u d e d  t h a t :  "We a l s o  
b e l i e v e  t h a t  t h e r e  a r e  no f a c t o r s  h e r e  t h a t  would j u s t i f y  a  
d i f f e r e n t  r e s u l t . "  I d .  - 

I n  t h e  same v e i n  a s  R i c h a r d s ,  i s  Meretsk  v. Depar tment  
of  J u s t i c e  e t  a l . ,  memorandum o p i n i o n ,  No 6  5184 ( D . C .  C i r .  
198 7)  

+ 
. T h e r e  t h e  p e t i t i o n e r  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada 

and swore  a n  o a t h  o f  a l l e g i a n c e  t h a t  i n c l u d e d  a  d e c l a r a t i o n  
r e n o u n c i n g  a l l  o t h e r  a l l e g i a n c e .  I n  a f f i r m i n g  t h e  d e c i s i o n  of  
t h e  d i s t r i c t  c o u r t ,  t h e  c o u r t  of  a p p e a l s  d e c l a r e d  t h a t  t h e  o a t h  
t h e  p e t i t i o n e r  t o o k  renounced U n i t e d  S t a t e s  c i t i z e n s h i p  " i n  no 
u n c e r t a i n  t e r m s . "  But i t  s h o u l d  b e  n o t e d  t h a t  t h e  c o u r t  a l s o  
t o o k  i n t o  a c c o u n t  o t h e r  e v i d e n c e  which i t  c o n s i d e r e d  
c o n t r a d i c t e d  t h e  p e t i t i o n e r ' s  a l l e g a t i o n s  t h a t  he  a l w a y s  
c o n s i d e r e d  h i m s e l f  t o  b e  a  U n i t e d  S t a t e s  c i t i z e n .  

S e e  a l s o  U n i t e d  S t a t e s  v .  Matheson,  400 F.Supp.  1241,  
1 2 4 5  (S.D.N.Y. 19751,  a f f ' d .  532 F.2d 809 ( 2 n d  C i r .  1 9 7 6 ) :  c e r t .  
d e n i e d  429 U.S. 8 2 3  ( 1 7 6 ) .  ". . . a n  o a t h  e x p r e s s l y  r enounc ing  
U n i t e d  S t a t e s  c i t i z e n s h i p  ... would l e a v e  no room f o r  a m b i g u i t y  a s  
t o  t h e  i n t e n t  o f  t h e  a p p l i c a n t . "  King v .  Rogers ,  463 F .  2d 1188 
( 9 t h  C i r .  1 9 7 2 )  i s  i n  siniliar vein. 

T h e  l e a d i n g  c a s e s  make i t  c l e a r  t h a t  i n  o r d e r  t o  f i n d  a n  
i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p ,  t h e  t r i e r  o f  
f a c t  must a l s o  c o n c l u d e  t h a t  t h e  i n d i v i d u a l  a c t e d  knowingly and 
i n t e l l i g e n t l y  and t h a t  t h e r e  a r e  no o t h e r  f a c t o r s  t h a t  would 
j u s t i f y  a  d i f f e r e n t  r e s u l t .  

No s i n g l e  a c t ,  no p a r t i c u l a r  se t  of  words ,  a l o n e  is 
s u f f i c i e n t  t o  e s t a b l i s h  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  A s  
t h e  Supreme Cour t  h a s  made q u i t e  c l e a r ,  even  i f  t h e  a c t o r  f a i l s  



t o  p r o v e  t h a t  t h e  e x p a t r i a t i v e  a c t  was i n v o l u n t a r y ,  " t h e  
q u e s t i o n  remains  whe the r  on a l l  t h e  e v i d e n c e  t h e  Government h a s  
s a t i s f i e d  i t s  burden  o f  p roof  . . . .  Vance v .  T e r r a z a s ,  4 4 4  U.S. a t  
2 7 0 .  (Emphasis  a d d e d ) .  

A s  t h e  Depar tment  s u b m i t s  i n  i t s  b r i e f ,  two f a c t o r s  b e a r  
on t h e  i s s u e  of a p p e l l a n t ' s  i n t e n t  a t  t h e  t i m e  s h e  t o o k  t h e  o a t h  
o f  a l l e g i a n c e  t o  Mexico. These  a r e  h e r  knowledge and 
u n d e r s t a n d i n g  of t h e  c o n s e q u e n c e s  of  h e r  a c t ,  and h e r  e x e c u t i o n  
o f  a  p r e - o a t h  a f f i d a v i t  i n  which s h e  s t a t e d  h e r  i n t e n t i o n  t o  
r e t a i n  U.S. c i t i z e n s h i p .  

We a g r e e  t h a t  a p p e l l a n t  knowingly and i n t e l l i g e n t l y  made 
a n  o a t h  of a l l e g i a n c e  t o  Mexico.  The f a c t s  of t h e  c a s e  show 
p l a i n l y  t h a t  s h e  d i d  s o .  But t h e  e s s e n t i a l  q u e s t i o n  i s  w h e t h e r ,  
d e s p i t e  t h e  f a c t  t h a t  s h e  a c t e d  w i t t i n g l y  and  u n d e r s t o o d  t h a t  
t h e r e  were r i s k s  t o  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p  i n  d e c l a r i n g  
a l l e g i a n c e  t o  Mexico, s h e  i n t e n d e d  t o  r e l i n q u i s h  h e r  U n i t e d  
S t a t e s  n a t i o n a l i t y .  

T h e  Depar tment  n o t e s  t h a t  a p p e l l a n t  c o n t e n d s  s h e  t o o k  
measures  t o  s a f e g u a r d  h e r  c i t i z e n s h i p ,  b u t  a s s e r t s  t h a t  " h e r  
showing i n  t h i s  r e g a r d  i s  l i m i t e d  t o  h e r  p r e - o a t h  a f f i d a v i t  
d i s c l a i m i n g  a n  i n t e n t i o n  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
c i t izenship  . "  A p p e l l a n t  was in fo rmed  a t  t h e  time s h e  e x e c u t e d  
t h e  a f f i d a v i t ,  t h e  Depar tment  p o i n t s  o u t ,  t h a t  e x e c u t i o n  of  t h e  
a f f i d a v i t  would n o t  g u a r a n t e e  r e t e n t i o n  of c i t i z e n s h i p .  I t  is 
t h e r e f o r e  t h e  D e p a r t m e n t ' s  c o n t e n t i o n  t h a t :  "Given t h i s  
u n d e r s t a n d i n g ,  h e r  r e l i a n c e  on t h e  a f f i d a v i t  a s  p r o o f  of h e r  
c o n c e r t e d  e f f o r t  t o  s a f e g u a r d  h e r  c i t i z e n s h i p  i s  n o t  
p e r s u a s i v e .  Nor has  s h e  augmented t h i s  showing i n  a n y  o t h e r  way 
t h a t  would c l e a r l y  d e m o n s t r a t e  h e r  a t t a c h m e n t  t o  and  
i d e n t i f i c a t i o n  w i t h  t h e  U n i t e d  S t a t e s . "  The Depar tment  a d d s  
t h a t :  " c o n t r a r y  t o  h e r  a s s e r t i q n s ,  t h e r e  i s  no e v i d e n c e  o f  record 
t h a t  a p p e l l a n t  used h e r  U.S. p a s s p o r t  a f t e r  t a k i n g  t h e  o a t h . "  

I n  a s s e s s i n g  t h e  w e i g h t  t o  b e  g i v e n  t o  a p p e l l a n t ' s  
p r e - o a t h  t o  Mexico a f f i d a v i t ,  w e  must  c o n s i d e r  e v i d e n c e  f rom 
t h r e e  s o u r c e s :  t h e  c o n t e m p o r a r y  e v i d e n c e ;  a p p e l l a n t ' s  own 
t e s t i m o n y  a t  t h e  h e a r i n g  i n  A p r i l  1989;  and p o s t - h e a r i n g  
d e c l a r a t i o n s  made by t h e  c o n s u l a r  o f f i c e r  c o n c e r n e d ,  a p p e l l a n t ' s  
f a t h e r  and h e r  b r o t h e r .  

A p p e l l a n t ' s  a f f i d a v i t  of  May 31,  1984 a s i d e ,  t h e  
c o n t e m p o r a r y  e v i d e n c e  i s  meager .  A s  n o t e d  a b o v e ,  t h e  c o n s u l a r  
o f f i c e r ' s  r e c o r d  of  t h e  May 31,  1984 m e e t i n g  a t  t h e  Embassy 
m e n t i o n s  a p p e l l a n t  o n l y  i n  p a s s i n g ,  n o t i n g  s i m p l y  t h a t  s h e  
p a r t i c i p a t e d  i n  a  m e e t i n g  a t  w h i c h  h e r  b r o t h e r ,  accompanied  by 
t h e i r  f a t h e r ,  d i s c u s s e d  t h e  i m p l i c a t i o n s  o f  d u a l  n a t i o n a l i t y .  



The r e c o r d  s a y s  n o t h i n g  a b o u t  a p p e l l a n t ' s  making a n  a f f i d a v i t ,  
m e r e l y  t h a t  h e r  b r o t h e r  made one .  7/ - 

A t  t h e  h e a r i n g ,  a p p e l l a n t  was examined and  c r o s s  examined 
a b o u t  what t r a n s p i r e d  on May 31,  1984.  On c r o s s  e x a m i n a t i o n ,  
c o u n s e l  f o r  t h e  Depar tment  a s k e d  a p p e l l a n t  "How d i d  you 
u n d e r s t a n d  t h a t  c o n v e r s a t i o n ? "  A p p e l l a n t  r e p l i e d :  " I  
u n d e r s t o o d  t h a t  I c o u l d  p r o t e c t  mysel f  of  l o s i n g  my c i t i z e n s h i p  
by w r i t i n g  t h i s  p a p e r  [ t h e  a f f i d a v i t ]  and b e f o r e  I had t o  f i l l  
t h a t  p a p e r  [ a p p l i c a t i o n  f o r  a  C M N ] .  What I u n d e r s t o o d  i s  t h a t  
i t  was n o t  1 0 0  p e r c e n t  s u r e ,  b u t  w i t h  t h i s  I c o u l d  r e t a i n  my 
c i t i z e n s h i p .  But t h a t  h e  t h o u g h t  t h e r e  would be  no p r o b l e m . "  
8/ S h e  a l s o  s a i d  on c r o s s  e x a m i n a t i o n  t h a t  s h e  t h o u g h t  i t  was - 
s h e  who b r o u g h t  up t h e  i d e a  o f  making a n  a f f i d a v i t  s t a t i n g  h e r  
i n t e n t i o n  t o  r e t a i n  U n i t e d  S t a t e s  c i t i z e n ~ h i ~  and t h a t  t h e  
c o n s u l a r  o f f i c e r  d i d  n o t  s t a t e  s p e c i f i c a l l y  what e v i d e n t i a l  
w e i g h t  c o u l d  b e  g i v e n  t o  h e r  a f f i d a v i t .  

A p p e l l a n t ' s  b r o t h e r ' s  d e c l a r a t i o n ,  d a t e d  August  23, 1989 ,  
s t a t e s  i n  p e r t i n e n t  p a r t  t h a t :  

3 .  The Consul  t o l d  u s  a t  t h a t  t i m e  [ o n  
May 31, 19841 t h a t  t h e r e  was no g u a r a n -  
tee  we c o u l d  keep  U.S. c i t i z e n s h i p  i f  
t h e  Mexican government  a s k e d  u s  t o  s i g n  
a n  o a t h  o f  a l l e g i a n c e  t o  Mexico, b u t  
t h a t  t h e  most i m p o r t a n t  t h i n g  was o u r  
i n t e n t  t o  keep  o u r  U.S. c i t i z e n s h i p ,  
e s p e c i a l l y  i f  we d i d  n o t  wish  t o  
v o l u n t a r i l y  r enounce  o u r  U.S. c i t i -  
z e n s h i p .  H e  t h e n  s a i d  t h a t  h e  d i d  n o t  
t h i n k  we would have  any  problem.  

4 .  My s i s t e r  a n d  I w r o t e  s t a t e m e n t s  
t h a t  we wished t o  d e c l a r e  o u r  a l l e g i a n c e  
t o  t h e  U n i t e d  S t a t e s  and  f i l e d  t h e  
s t a t e m e n t s  w i t h  t h e  Consul  a f t e r  
s i g n i n g  t h e m .  

7/ The c o n s u l a r  o f f i c e r  n o t e d  a t  t h e  time t h a t  he  g a v e  - 
a p p e l l a n t ' s  b r o t h e r  a  copy o f  " o u r  i n f o  s h e e t  on [ d u a l  
n a t i o n a l i t y ] ,  " t h u s  i m p l y i n g  t h a t  a p p e l l a n t  t o o  was made a w a r e  
of t h e  i n f o r m a t i o n  c o n t a i n e d  t h e r e i n .  Tha t  document h a s  n o t  
been  i d e n t i f i e d  by t h e  Depar tment  and is  no t  i n c l u d e d  i n  t h e  
r e c o r d  b e f o r e  t h e  Board .  I t  would t h e r e f o r e  be  i m p e r m i s s i b l e  t o  
s p e c u l a t e  a b o u t  i t s  c o n t e n t s .  



A p p e l l a n t ' s  f a t h e r  made t h e s e  s t a t e m e n t s  i n  t h e  
d e c l a r a t i o n  h e  e x e c u t e d  on  Augus t  2 3 ,  1989:  

. . . a .  

5 .  The C o n s u l  who i n t e r v i e w e d  my c h i l d -  
r e n  a n d  me i n f o r m e d  u s  t h a t ,  a l t h o u g h  
t h e r e  was no g u a r a n t e e  t h a t  t h e y  would 
a u t o m a t i c a l l y  r e t a i n  t h e i r  U.S. c i t i z e n -  
s h i p  by making  a  d e c l a r a t i o n  o f  a l l e g i a n c e ,  
e s p e c i a l l y  i f  t h e y  t h e r e a f t e r  r e t a i n e d  
t h e i r  Mexican  n a t i o n a l i t y ,  t h e  key i s s u e  i n  
c i t i z e n s h i p  c a s e s  was w h e t h e r  a n  i n d i v i d u a l  
i n t e n d e d  t o  r e n o u n c e  U.S. c i t i z e n s h i p  . He 
s a i d  t h a t  h e  d i d  n o t  t h i n k   a n d  A n d r e s  
would h a v e  a n y  p rob lem a t  a l l  i n  r e l a t i o n  
t o  t h e i r  l o s i n g  U.S. c i t i z e n s h i p .  

6 .  A f t e r  s p e a k i n g  w i t h  t h e  C o n s u l ,  a n d  a t  
h i s  s u g g e s t i o n ,  my c h i l d r e n  made f o r m a l  
d e c l a r a t i o n s  o f  t h e i r  a l l e g i a n c e  t o  t h e  
U.S. a n d  t h e i r  d e s i r e  t o  r e m a i n  U.S. c i t i -  
z e n s  a s  a  c o n c r e t e  way o f  d e m o n s t r a t i n g  
t h e i r  i n t e n t  n o t  t o  r e n o u n c e  Amer ican  
c i t i z e n s h i p .  

7 .  My d a u g h t e r  t h e n  d r a f t e d  t h e  s t a t e -  
men t . .  . . 

The c o n s u l a r  o f f i c e r  who t a l k e d  t o  t h e  S i e g e 1  f a m i l y  on 
May 31 ,  1984 ,  e x e c u t e d  a n  a f f i d a v i t  o n  May 9 ,  1989 ,  i n  wh ich  h e  
g a v e  h i s  r e c o l l e c t i o n  o f  t h e  d i s c u s s i o n .  A p p e l l a n t ' s  f a t h e r  
a s k e d  most of  t h e  q u e s t i o n s ;  a p p e l l a n t  o c c a s i o n a l l y  a s k e d  o n e .  
The  Embassy h a n d l e d  many s u c h  c a s e s  a r o u n d  1 9 8 4 ,  t h e  c o n s u l a r  
o f f i c e r  o b s e r v e d ,  a n d  h e  c o u l d  s t a t e  " w i t h  a h i g h  d e g r e e  o f  
c e r t a i n t y a  t h a t  t h e  f a m i l y  was t o l d  a b o u t  t h e  p r o v i s i o n s  of  
Mexican  law p e r t a i n i n g  t o  d u a l  n a t i o n a l s ,  i n c l u d i n g  t h e  
r e q u i r e m e n t  t h a t  d u a l  n a t i o n a l s  who o p t e d  f o r  Mexican  
n a t i o n a l i t y  would h a v e  t o  make a n  o a t h  of  a l l e g i a n c e  r e n o u n c i n g  
o t h e r  c i t i z e n s h i p .  The  c o n s u l a r  o f f i c e r  was a l s o  s u r e  t h a t  he  
t o l d  a p p e l l a n t  a b o u t  Mexican  p r o c e d u r e s  t o  n o t i f y  t h e  U n i t e d  
S t a t e s  Embassy when a  d u a l  n a t i o n a l  had made t h e  o a t h  o f  
a l l e g i a n c e  t o  Mexico;  a n d  a b o u t  t h e  U.S. p r o c e d u r e s  f o r  h a n d l i n g  
p o t e n t i a l  l o s s  o f  n a t i o n a l i t y  c a s e s .  The  c o n s u l a r  o f f i c e r ' s  
a c c o u n t  o f  wha t  h e  was c e r t a i n  h e  t o l d  a p p e l l a n t  c o n t i n u e s  a s  
f o l l o w s :  

D .  T h a t  U.S. c i t i z e n s h i p  l a w s  s t a t e  t h a t  
t h e  t a k i n g  o f  t h e  o a t h  b e f o r e  a f o r e i g n  
o f f i c i a l ,  a l t h o u g h  a n  i n d i c a t i o n  o f  i n t e n t ,  
is n o t  by i t s e l f  s u f f i c i e n t  c a u s e  f o r  a  



f i n d i n g  o f  l o s s .  O t h e r  a c t i o n s  t a k e n  
c o n t e m p o r a n e o u s l y  w i t h  t h e  t a k i n g  o f  t h e  
o a t h ,  wh ich  would i n d i c a t e  (1) i f  t h e  
o a t h  was t a k e n  o n l y  t o  o b t a i n  a  b e n e f i t  
f rom t h e  f o r e i g n  gove rnmen t  o r  ( 2 )  i f  
t h e  p e r s o n  t a k i n g  t h e  o a t h  i n t e n d e d  
t o  r e n o u n c e  h i s / h e r  US c i t i z e n s h i p ,  
would b e  t a k e n  i n t o  c o n s i d e r a t i o n  i n  
d e t e r m i n i n g  t h e  l o s s ;  

E .  T h a t  t h e  D e p a r t m e n t  had been  con-  
s i s t e n t l y  r e f u s i n g  t o  a c c e p t  CLNs i n  
c a s e s  w h e r e  t h e r e  was c l e a r  e v i d e n c e  
t h a t  i t  was n o t  t h e  i n t e n t i o n  o f  t h e  
p e r s o n  t a k i n g  t h e  o a t h  t o  g i v e  up t h e i r  
Amer ican  c i t i z e n s h i p ;  

F .  T h a t  t a k i n g  o f  t h e  o a t h  s h o u l d  b e  
c o n s i d e r e d  a s e r i o u s  s t e p  a n d  t h a t  t h e r e  
was no a c t i o n  o n e  c o u l d  t a k e  i n  a d -  
v a n c e  o f  t a k i n g  t h e  o a t h  wh ich  would 
g u a r a n t e e  r e t e n t i o n  o f  U.S. c i t i z e n s h i p .  

3 . .  . I t  was e v i d e n t  t h e i r  p u r p o s e  i n  
a s k i n g  f o r  t h e  c o n f e r e n c e  was t h a t  t h e y  
wan ted  t o  r e t a i n  t h e  b e n e f i t s  o f  Mexican  
c i t i z e n s h i p  a n d  t h a t  it  was t h e i r  h o p e  
t h a t  t h e y  c o u l d  d o  t h i s  a n d  r e t a i n  t h e i r  
Amer ican  c i t i z e n s h i p .  A t  t h e  time o f  t h e  
c o n f e r e n c e  i t  was c l e a r  t h a t  t h e y  d i d  n o t  
w i s h  t o  l o s e  t h e i r  U.S. c i t i z e n s h i p .  

4. T h a t  my r o l e  i n  t h e  c o n f e r e n c e  was t o  
p r o v i d e  a s  much i n f o r m a t i o n  a s  p o s s i b l e  
a b o u t  t h i s  p a r t i c u l a r  s i t u a t i o n  i n v o l v i n g  
Mexican/Amer ican  d u a l  c i t i z e n s h i p .  I t  is  
u n d e r s t a n d a b l e  t h a t  M s .  S i e g e 1  would h a v e  
t a k e n  t h e  i n f o r m a t i o n  g i v e n  i n  2 ( D )  a n d  
2 ( E )  a n d  c o n c l u d e  thst s h e  c o u l d  t ake  
t h e  o a t h  b e f o r e  a  Mexican  o f f i c i a l  a n d  
h a v e  a  r e a s o n a b l e  c h a n c e  o f  r e t a i n i n g  
h e r  U . S .  c i t i z e n s h i p  i f  s h e  somehow 
o t h e r w i s e  i n d i c a t e d  what  h e r  t r u e  i n t e n t  
was.  I d i d  n o t  recommend t h a t  s h e  take 
s u c h  a c t i o n ,  s t r e s s e d  t h a t  t h e  d e c i s i o n  
was h e r s  t o  make a n d  was e x t r e m e l y  
c a r e f u l  t o  p o i n t  o u t  t h a t  t h e r e  w e r e  no 
g u a r a n t e e s .  etc.  

Our i n q u i r y  c e n t e r s  o n  t h e  e v i d e n t i a l  s i g n i f i c a n c e - o f  t h e  
a f f i d a v i t  a p p e l l a n t  e x e c u t e d  o n  May 31,  1984  d i s c l a i m i n g  a n y  
i n t e n t i o n  t o  r e l i n q u i s h  U n i t e d  S t a t e s  n a t i o n a l i t y .  



O n  i t s  f a c e ,  t h e  a f f i d a v i t  bespeaks an unmistakable  
i n t e n t  t o  r e t a i n  United S t a t e s  c i t i z e n s h i p ,  should she  l a t e r  
make a  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico and r enunc ia t ion  of 
United S t a t e s  n a t i o n a l i t y .  The evidence l e a v e s  i n  doubt who 
in t roduced t h e  mat te r  of a p p e l l a n t ' s  execut ing  an a f f i d a v i t .  A t  
t h e  hear ing ,  a p p e l l a n t  thought i t  was s h e .  Her f a t h e r  s t a t e d  i n  
h i s  pos t -hear ing  d e c l a r a t i o n ,  however, t h a t  t h e  consu la r  o f f i c e r  
had suggested t h a t  she  execute  such a  s t a t e m e n t .  The c o n s u l a r  
o f f i c e r  d id  not address  t h e  p o i n t  i n  h i s  d e c l a r a t i o n .  In t h e  
c i rcumstances ,  t h e  a u t h o r s h i p  of t h e  sugges t ion  i s  not 
p e r t i n e n t ;  t h e  f a c t  remains a p p e l l a n t  executed a  c l e a r  s t a t emen t  
of i n t e n t  t o  keep her United S t a t e s  c i t i z e n s h i p .  

Appel lant  a t  t h e  hea r ing ,  and her  f a t h e r  and b r o t h e r  a s  
wel l  a s  t h e  c o n s u l a r  o f f i c e r  i n  pos t -hear ing  s t a t e m e n t s  a r e  
agreed t h a t  a t  t h e  conference ,  t h e  c o n s u l a r  o f f i c e r  made i t  
c l e a r  t h a t  no s i n g l e  a c t i o n  would gua ran tee  t h a t  a p p e l l a n t  would 
not  e x p a t r i a t e  h e r s e l f  i f  s h e  a p p l i e d  f o r  a  CMN and dec la red  
a l l e g i a n c e  t o  Mexico. B u t  a p p e l l a n t ,  her  f a t h e r  and her b r o t h e r  
go on t o  d e c l a r e  t h a t  t h e  c o n s u l a r  o f f i c e r  s a i d  he d i d  not t h i n k  
she  would have any problem i f  she  executed t h e  a f f i d a v i t .  So, 
we m u s t  a sk ,  was a p p e l l a n t  e n t i t l e d  t o  assume from what t h e  
consu la r  o f f i c e r  t o l d  her  t h a t  s h e  had a  reasonable  chance not 
t o  jeopard ize  her c i t i z e n s h i p  i f  she  took t h e  p recau t ion  t o  
execute  t h e  a f f i d a v i t ?  The answer t o  t h a t  q u e s t i o n  l i e s  i n  what 
t h e  consu la r  o f f i c e r  r e c a l l e d  "with a high degree  of c e r t a i n t y "  
he t o l d  a p p e l l a n t  and her b r o t h e r .  

A s  an i n i t i a l  m a t t e r ,  we wish t o  make c l e a r  t h a t  we 
b e l i e v e  t h e  c o n s u l a r  o f f i c e r  made a  f a i r ,  comprehensive and 
r e s p o n s i b l e  e x p o s i t i o n  of t h e  problems f a c i n g  dua l  n a t i o n a l s  of 
t h e  United S t a t e s  and Mexico and t h e  i m p l i c a t i o n s  of making 
d e c l a r a t i o n s  of a l l e g i a n c e  t o  Mexico and r enunc ia t ion  of United 
S t a t e s  c i t i z e n s h i p .  Yet, i n  s o  doing he a lmost  i n e v i t a b l y  gave 
a p p e l l a n t  reason t o  b e l i e v e  t h a t  i f  s h e  c l e a r l y  i n d i c a t e d  an 
i n t e n t i o n  not t o  g i v e  up American c i t i z e n s h i p ,  t h e  Department 
would not approve a  CLN i n  her c a s e .  A s  t h e  c o n s u l a r  o f f i c e r  
conceded: " I t  is  unders tandable  t h a t  Ms. Siege1  would have 
t aken  t h e  informat ion  given i n  [ p a r a g r a p h s ]  2 ( D )  and 2 ( E )  [of  
h i s  d e c l a r a t i o n ]  and conclude t h a t  s h e  could t a k e  t h e  o a t h  
be fo re  a  Mexican o f f i c i a l  and have a  reasonable  chance of 
r e t a i n i n g  her  U.S. c i t i z e n s h i p  i f  s h e  somehow o the rwise  
i n d i c a t e d  what her t r u e  i n t e n t  was." 

Lay people  l i k e  a p p e l l a n t  and her  f a t h e r  would, i n  our  
view, be j u s t i f i e d  t o  conclude from what t h e  c o n s u l a r  o f f i c e r  
says  he t o l d  them t h a t  a p p e l l a n t ' s  a £  f  i d a v i t  would probably 
p r o t e c t  her c i t i z e n s h i p .  So a s su red  o r  b e l i e v i n g  h e r s e l f  
a s s u r e d ,  a p p e l l a n t  performed an e x p a t r i a t i v e  a c t  a  few months 
l a t e r  which, i t  i s  a r g u a b l e ,  she might not o the rwise  have done 
had she  not been g iven  t h e  kind of a d v i c e  she  was g iven .  



Appellant submits t h a t  o t h e r  conduct evidences her i n t e n t  
not t o  f o r f e i t  United S t a t e s  c i t i z e n s h i p .  I n  p a r t i c u l a r ,  s h e  
c i t e s  her use of a  United S t a t e s  passpor t  ( n o t  t h e  Mexican 

' passpor t  she  acqui red  i n  1984) t o  t r a v e l  abroad i n  1985-86 and 
1986-87 a f t e r  she  performed t h e  e x p a t r i a t i v e  a c t .  9 /  The 
Department p o i n t s  out  t h a t  t h e r e  i s  no evidence of r eco rd  t h a t  
a p p e l l a n t  used her United S t a t z s  passpor t  a f t e r  November 1984, 
but we no te  t h a t  a p p e l l a n t  has s o  ave r red  while  c o n s t r u c t i v e l y  
under oa th ,  and we a r e  not prepared t o  conclude t h a t  she  d id  no t .  

I n  o t h e r  r e s p e c t s ,  a p p e l l a n t  contends she  conducted 
h e r s e l f  a s  a  United S t a t e s  c i t i z e n ,  thereby i n d i c a t i n g  an i n t e n t  
not t o  r e l i n q u i s h  c i t i z e n s h i p .  I n  t h i s  connect ion ,  she  c i t e s  
f r equen t  and con t inu ing  v i s i t s  t o  t h e  United S t a t e s  t o  s e e  her 
extended fami ly  here .  She f u r t h e r  p o i n t s  o u t  t h a t  having no 
income of her own, ( s h e  i s  t o t a l l y  dependent on her f a t h e r ) ,  s h e  
does not f i l e  U.S. income tax  r e t u r n s .  A s  a  female,  she  has not  
r e g i s t e r e d  f o r  U.S. S e l e c t i v e  Se rv ice .  I n  s h o r t ,  she  has not 
been i n  a  p o s i t i o n  t o  do t h i n g s  t h a t  t h e  Department u s u a l l y  
contends a r e  i n d i c i a  of a  w i l l  t o  r e t a i n  c i t i z e n s h i p .  

On  ba lance ,  we a r e  of t h e  view t h a t  a p p e l l a n t  d i d  a l l  s h e  
reasonably could t o  show a  w i l l  and purpose t o  r e t a i n  American 
c i t i z e n s h i p .  I t  t h e r e f o r e  fo l lows  t h a t  t h e  Department has not  
c a r r i e d  i t s  burden of proving t h a t  she  intended t o  r e l i n q u i s h  
c i t i z e n s h i p  when she  dec la red  a l l e g i a n c e  t o  Mexico. 

Upon c o n s i d e r a t i o n  of t h e  fo rego ing ,  we hereby reve r se  
t h e  Department 's  de te rmina t ion  t h a t  a p p e l l a n t  e x p a t r i a t e d  
h e r s e l f .  

Gerald A .  Rosen, Member 

George Taf t ember * 




