
July 19, 1989 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF:  N  A o 

This is an appeal from an administrative determination 
of the Department of State, dated May 3, 1988, that S  
N a A , expatriated herself on August 2, 1978 under 
the provisions of section 349(a) (2) of the Immigration and 
Nationality Act by making a formal declaration of allegiance 
to Mexico. 1/ Ms. A o filed a timely appeal from that 
determination. 

After the appeal was filed, the Department reviewed 
appellant's case and informed the Board that it decided that 
it could not proceed in the matter. The Department stated 
that because the act appellant performed did not apparently 
conform to the prescription of section 349(a)(2) of the 
Immigration and Nationality Act, as amended retroactively in 

1/ In 1978 section 349(a)(2) of the Immigration and - 
Nationality Act, 8 U.S.C. 1481(a)(2), read as follows: 

Sec. 349. (a) From and after the effective 
date of this Act a person who is a national 
of the United States whether by birth or 
naturalization, shall lose his nationality 
by -- 

(2) taking an oath or making 
an aff irmation or .other formal 
declaration of allegiance to a 
foreign state or a political 
subdivision thereof;. . . 

Pub. L. 99-953, November 14 1986, 100 Stat. 3655, amended 
subsection (a) of section 349 by inserting "voluntarily 
performing any of the following acts with the intention of 
relinquishing United States nationality:" after "shall lose 
his nationality by;". Pub. L. 99-953 also amended paragraph 
(2) of section 349(a) by inserting "after having attained the 
age of eighteen years" after "thereof". 

The Immigration Technical Corrections Act of 1988, Pub. L. 
100-525, 102 Stat. 2619 (October 24, 1988), amended section 
349(a) by deleting "From and after the effective date of this 
Act", and made the foregoing amendments retroactive to 
December 24, 1952, the date upon which the Immigration and 
Nationality Act of 1952 entered into force. 



1988, appel lant  did not expa t r i a t e  herse l f  when she f i l e d  an 
appl ica t ion  f o r  a  c e r t i f i c a t e  of Mexican n a t i o n a l i t y  and made 
a dec lara t ion  of a l leg iance  t o  Mexico. Accordingly, the 
Department requested t h a t  the  Board remand the case so t h a t  i t  
might vacate the c e r t i f i c a t e  of l o s s  of na t iona l i ty  t h a t  i t  
had approved i n  a p p e l l a n t ' s  name. 

We grant the request and remand the case t o  the  
Department for  fur ther  proceedings . 

A consular o f f i c e r  of the United S ta tes  i n  Mexico City 
executed a  c e r t i f i c a t e  of l o s s  of na t iona l i ty  i n  a p p e l l a n t ' s  
name on January 61 1986, i n  compliance with the  provis ions of 
sec t ion  358 of the Immigration and National i ty  Act. 2/  
The o f f i c e r  c e r t i f i e d  t h a t  appel lan t  acquired the  natTonali ty  
of the United S ta tes  by v i r t u e  of her  b i r t h  a t  Oakland, 
Cal i forn ia  on May 24, 1960; t h a t  she acquired the  n a t i o n a l i t y  
of Mexico by v i r t u e  of her  b i r t h  abroad t o  a  Mexican c i t i z e n  
f a t h e r ;  t h a t  she made a  formal dec lara t ion  of a l leg iance  t o  
Mexico on August 22, 1978, and obtained a  c e r t i f i c a t e  of 
Mexican n a t i o n a l i t y  on t h a t  da te ;  and thereby expat r ia ted  
herse l f  under the provis ions of sec t ion  349(a) ( 2 )  of the 
Immigration and Nat ional i ty  Act. The Department approved the  
c e r t i f i c a t e  on May 3, 1988, approval cons t i tu t ing  an 
adminis t ra t ive  determination of l o s s  of na t iona l i ty  which may 
be appealed t o  the  Board of Appellate Review. 22  CFR 7 . 3 ( a ) .  
An appeal was entered on January 31 ,  1989. 

2/ Section 358 of the  Immigration and National i ty  Act, 8  - 
U.S.C. 1501, reads a s  follows: 

Sec. 358. Whenever a  diplomatic or consular 
o f f i c e r  of the United S t a t e s  has reason t o  
be l ieve  t h a t  a person while i n  a  foreign s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any provision of chapter 3 of t h i s  t i t l e ,  or 
under any provision of chapter I V  of the 
Nat ional i ty  Act of 1940, a s  amended, he s h a l l  
c e r t i f y  the f a c t s  upon which such be l ie f  i s  
based t o  the  Department of S t a t e ,  i n  wri t ing,  
under regula t ions  prescr ibed by the Secretary 
of S ta te .  If the  repor t  of the  diplomatic or 
consular o f f i c e r  i s  approved by the Secretary 
of S t a t e ,  a  copy of the  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  Attorney General, for  h i s  
information, and the  diplomatic or consular 
o f f i c e  i n  which the  repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the c e r t i f i c a t e  
t o  the person t o  whom i t  r e l a t e s .  



The Department of S t a t e ,  by memorandum dated June 2 7 ,  
1989, requested t h a t  the Board remand the case so t h a t  i t  
might vacate the  c e r t i f i c a t e  of l o s s  of na t iona l i ty .  The 
Department based i t s  request fo r  remand on the following 
grounds. 

There appears t o  be a question a s  t o  when 
M s .   appl ied for  her  CMPJ. Some 
of the  documentation indica tes  August 22, 
1977 and o ther  papers ind ica te  August 22, 
1978. The discrepancy r a i s e s  very 
important quest ions i n  t h i s  case.  
Section 18 of the  Immigration and 
National i ty  Act Amendments of 1986 (Pub. 
L. 99-653, Nov. 14, 1986, 100 Stat .3658) 
made various changes t o  the [ s i c ]  
Section 349(a)  of the  Immigration and 
National i ty  Act of 1952. The relevant  
change t o  the  i n s t a n t  case i s  the  change 
t o  349(a) ( 2 ) .  This sec t ion  now makes 
i t  necessay [ s i c ]  fo r  the  individual  
who takes an oath of a l leg iance  t o  a 
foreign s t a t e  t o  do so a f t e r  the  age 
of eighteen. The Act was o r i g i n a l l y  
e f f e c t i v e  from November 14, 1986 on. 
However, Section 23(g) of the Immigra- 
t i o n  Technical Corrections Amendments 
of 1988 (Pub. L. 100-525, 102 S t a t .  
2619) made i t  necessary t h a t  the oath 
be made a f t e r  the age of eighteen on 
or  a f t e r  December 24, 1952. 

The confusion t h a t  e x i s t s  i n  the case 
f i l e  i s  d i f f i c u l t  t o  document. The 
Department and the  Board have held 
t h a t  when the re  is  a confusion of 
f a c t ,  the dec is ion  should be made 
i n  favor of the  appel lan t .  There- 
fore ,  the Department contends t h a t  
t h e  CLN should be vacated. 

In  a s  much a s  the  Department bel ieves t h a t  i t s  o r i g i n a l  
decis ion was erroneous, and s ince  the  Board perceives no 



reason why we should not accede to the Department's request, 
we hereby remand the case for further proceedings. - 3 /  

&&+-/G-  
Edward G. Misey, Member 

64 
Howard Meyers, Membe 

3 /  22 CFR 7.2(a) provides in part that: "The Board shall - 
take any action it considers appropriate and necessary to the 
disposition of cases appealed to it." 




