
August 18, 1989 

DEPARTMENT O F  STATE 

BOARD O F  APPELLATE REVIEW 

IN THE MATTER OF:  R   C

This i s  an appeal from an adminis t ra t ive  determination of 
the Department of S ta te ,  dated June 18, 1978, t h a t  R t y 
C expatr ia ted himself on April 29, 1975 under the  provis ions 
of sec t ion  349(a) (1) of the Immigration and National i ty  Act by 
obtaining na tu ra l i za t ion  i n  Canada upon h i s  own applica- 
t ion .  1/ entered an appeal from tha t  determination i n  
Ju ly  1988. 

After the appeal was f i l e d ,  the Department made a  fu r the r  
review of the case and informed the Board i t  could not car ry  i t s  
burden of proving t h a t  appel lan t  intended t o  re l inquish  h i s  
United S ta tes  n a t i o n a l i t y  when he acquired Canadian 
c i t i zensh ip .  Accordingly, the  Department requested t h a t  the  
Board remand the case so t h a t  the c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  might be vacated. 

The Board i s  of the  view t h a t  the appeal i s  time-barred 
and not properly before the Board. We therefore  dismiss i t  for  
lack of ju r i sd ic t ion .  The f a c t  t h a t  the  Board has dismissed the 
appeal does not ,  however, bar the Department from taking f u r t h e r  
adminis t ra t ive  ac t ion .  

1/ Section 3 4 9 ( a ) ( 1 )  of the  Immigration and National i ty  Act, 8 - 
U . S . C .  1 4 8 1 ( a ) ( l ) ,  provides t h a t :  

Sec. 349. ( a )  A person who i s  a  nat ional  
of the  United S t a t e s  whether by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  lose  h i s  n a t i o n a l i t y  
by vo lun ta r i ly  performing any of the follow- 
ing a c t s  with the  in ten t ion  of rel inquishing 
United S t a t e s  n a t i o n a l i t y  -- 

(1 ) obtaining na tu ra l i za -  
t i o n  i n  a  foreign s t a t e  upon 
h i s  own app l i ca t ion ,  or upon an 
app l i ca t ion  f i l e d  by a  duly 
authorized agent,  a f t e r  having 
obtained the age of e ighteen 
years  ; or . . . 



An o f f i c e r  of the  United S ta tes  Consulate General a t  
Calgary executed a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name on May 31, 1979, as  required by law. 2/ The 
c e r t i  f i c a t e  r ec i t ed  t h a t  appel lan t  acquired United s t a t e s  
na t iona l i ty  by v i r tue  of h i s  b i r t h  a t  Fort  Worth, Texas on 
November 8 ,  1939; tha t  he resided i n  the United S ta tes  from 
b i r t h  u n t i l  1965; t h a t  i n  1979 he was res ident  i n  Edmonton, 
Alberta;  tha t  he acquired the n a t i o n a l i t y  of Canada on April 29 ,  
1 9 7 5  by na tu ra l i za t ion  upon h i s  own appl ica t ion;  and t h a t  he 
thereby expat r ia ted  himself under the provisions of sec t ion  
349(a ) ( I )  of the Immigration and National i ty  Act. 

The Department of S t a t e  approved the c e r t i f i c a t e  on June 
18, 1979, approval being an adminis t ra t ive  determination of l o s s  
of n a t i o n a l i t y  from which an appeal may be taken t o  the Board of 
Appellate Review under the  provis ions of 2 2  CFR 7 .5 (a )  and ( b ) .  
An appeal was entered on Ju ly  14, 1988 through the  Consulate 
General a t  Calgary, which, through inadvertence, did not forward 
the appeal t o  the  Board u n t i l  the spr ing of 1989. 

The Department of S t a t e  on August 7, 1989 forwarded t o  
the Board the record upon which i t s  holding of l o s s  of 
a p p e l l a n t ' s  n a t i o n a l i t y  was based and a  memorandum requesting 

2/ Section 358 of the Immigration and National i ty  Act, 8 U . S . C .  - 
1501, reads a s  follows: 

Sec. 358. Whenever a  diplomatic or consular 
o f f i c e r  of the United S t a t e s  has reason t o  be- 
l i e v e  t h a t  a  person while i n  a  foreign s t a t e  
has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any provis ion of chapter 3 of t h i s  t i t l e ,  or 
under any provision of chapter  I V  of the 
Nat ional i ty  Act of 1940, a s  amended, he s h a l l  
c e r t i f y  the f a c t s  upon which such be l ie f  i s  
based t o  the  Department of S t a t e ,  i n  wri t ing,  
under regula t ions  prescr ibed by the  Secretary 
of S ta te .  If  the  report  of the  diplomatic or 
consular o f f i c e r  i s  approved by the Secretary 
of S t a t e ,  a  copy of the c e r t i f i c a t e  s h a l l  be 
forwarded t o  the Attorney General, for  h i s  
information, and the  diplomatic or consular 
o f f i c e  i n  which the  repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the  c e r t i f i c a t e  
t o  the person t o  whom i t  r e l a t e s .  



that the Board remand the case so that the certificate of loss 
of nationality might be vacated. The Department stated its 
position as follows: 

The Department has carefully reviewed this 
case and has concluded there is insufficient 
evidence to meet the Department's burden 
of proving by a preponderance of the 
evidence that appellant intended to 
relinqiush his U. S. citizenship under 
Section 349(a)(1) of the Immigration and 
Nationality Act. Although the appeal is 
untimely, the Department requests that the 
proceeding be remanded so that the CLN 
may be vacated. 

The Department considers the following facts in the case 
to be pertinent. 

-- Appellant took a non-renunciatory oath of 
allegiance when he obtained naturalization in Canada in 1975. 

-- In a preliminary questionnaire appellant 
completed in 1978, he stated that he had not become a Canadian 
citizen with the intention of relinquishing United States 
citizenship, but because Canadian citizenship was a requirement 
of employment. 

-- He did state, however, that he was prepared to 
relinquish his American citizenship should that be necessary. 

-- After he completed the preliminary 
questionnaire, two citizenship questionnaires were sent to 
appellant in 1978; he did not respond. 

-- After executing a certificate of loss of 
nationality in appellant's name in 1979, the consular officer 
involved recommended approval as he was persuaded by appellant's 
stated willingness to relinquish his citizenship i f necessary. 

-- In 1985 appellant requested that his case be 
reopened, but the Department affirmed its original holding on 
the grounds that he had been given ample opportunity to submit 
evidence of his intent in 1978 and failed to do so. 

The Department maintains that the foregoing facts do not, 
when judged i n  the light of Afroyim v. Rusk., 387 U.S. 253 (1967) 
and Vance v. Terrazas, 444 U.S. 252 (1980), support a finding of 
intent to relinquish United States nationality. 

The Department developed its argument for remand as 
follows : 



... The o n l y  contemporaneous e v i d e n c e  o f  
M r .   i n t e n t  was t h e  t a k i n g  o f  a  
n o n - r e n u n c i a t o r y  o a t h  o f  a l l e g i a n c e  t o  
Canada, an i n s u f f i c i e n t  b a s i s  upon which 
t o  f i n d  i n t e n t  under  p r e s e n t  s t a n d a r d s .  
The o n l y  o t h e r  e v i d e n c e  r e l a t i n g  t o  i n t e n t  
a r e  t h e  u n c o n t r o v e r t e d  s t a t e m e n t s  o f  
M r .   i n  1978  and 1985 q u e s t i o n n a i r e s  
i n  which h e  s t a t e s  t h a t  h e  d i d  n o t  i n t e n d  
t o  r e l i n q u i s h  h i s  U.S. c i t i z e n s h i p  when h e  
became n a t u r a l i z e d  and  t h a t  h i s  pu rpose  i n  
becoming a  Canadian  w a s  t o  s e c u r e  
employment. L/ 

C o n s u l ' s  r e l i a n c e  on M r .   w i l l i n g n e s s  
t o  r e l i n q u i s h  h i s  U.S. c i t i z e n s h i p  i n  t h e  
e v e n t  h e  were r e q u i r e d  t o  d o  so h a s  n o t  
been  shown t o  r e f l e c t  on a p p e l l a n t ' s  
a c t u a l  i n t e n t  a t  t h e  t i m e  h e  became 
n a t u r a l i z e d .  The re  i s  no  i n d i c a t i o n  
t h a t  M r .   b e l i e v e d  t h a t  he  was 
r e q u i r e d  o  r e l i n q u i s h  h i s  U.S. c i t i -  
s e n s h i p  and t h a t  h e  made a  d e c i s i o n  t o  
do  so a t  t h a t  t i m e .  H i s  s t a t e m e n t  was 
a  h y p o t h e t i c a l  one  and t h u s  n o t  a  
b a s i s  f o r  d rawing  c o n c l u s i o n s  a b o u t  h i s  
a c t u a l  i n t e n t .  

1/ Accord ing  t o  c u r r e n t  Department 
p r o c e d u r e s ,  a  d e t e r m i n a t i o n  o f  l o s s  o f  
n a t i o n a l i t y  may n o t  be based  on t h e  
f a i l u r e  o f  a  s u b j e c t  t o  respond t o  
i n q u i r i e s .  I f  t h i s  were n o t  t h e  c a s e ,  
t h e  burden  e f f e c t i v e l y  c o u l d  be s h i f t e d  
under  t h e  i n t e n t  i s s u e  from t h e  Department 
t o  t h e  p e r s o n  i n v o l v e d .  

To be a b l e  t o  remand t h i s  c a s e ,  t h e  Board must f i r s t  
e s t a b l i s h  t h a t  i t  h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  a p p e a l .  I f  
t h e  Board d e t e r m i n e s  t h a t  t h e  j u r i s d i c t i o n a l  r e q u i r e m e n t s  have  
n o t  been  m e t ,  t h e  o n l y  p r o p e r  c o u r s e  i s  t o  d i s m i s s  t h e  a p p e a l .  
For t i m e l y  f i l i n g  i s  mandatory  and j u r i s d i c t i o n a l .  Uni ted  
S t a t e s  v .  Robinson, 361 U.S. 2 2 0  (1960) .  Thus,  i f  w e  f i n d  t h a t  
t h e  a p p e a l  was n o t  e n t e r e d  w i t h i n  t h e  a p p l i c a b l e  l i m i t a t i o n  and  
no l e g a l l y  s u f f i c i e n t  e x c u s e  t h e r e f o r  h a s  been p r e s e n t e d ,  t h e  
a p p e a l  must  be d i s m i s s e d  f o r  want o f  j u r i s d i c t i o n .  C o s t e l l o  v .  
Un i t ed  S t a t e s ,  364 U.S. 265 ( 1 9 6 1 ) .  



Cons is ten t ly  with t he  Board's  p r a c t i c e ,  we w i l l  apply  
h e r e ,  not t h e  p re sen t  l i m i t a t i o n  on appea l ,  but t h e  one 
prescr ibed  by r egu la t ions  i n  e f f e c t  a t  the  time the  Department 
approved the  c e r t i  f i c a t e  of l o s s  of n a t i o n a l i t y  i s sued  -in 
a p p e l l a n t ' s  name, namely, s e c t i o n  50.60 of T i t l e  22, Code of  
Federal  Regulations ( e f f e c t i v e  November 29, 1967 t o  November 30 ,  
1979) ,  2 2  CFR 50.60. That s e c t i o n  provided a s  fol lows:  

A person who contends t h a t  t he  Depart- 
ment ' s  a d m i n i s t r a t i v e  holding of l o s s  
of n a t i o n a l i t y  o r  e x p a t r i a t i o n  i n  h i s  
case  i s  con t r a ry  t o  law or f a c t  s h a l l  
be e n t i t l e d ,  upon w r i t t e n  reques t  
made wi th in  a  reasonable  time a f t e r  
r e c e i p t  of n o t i c e  of such holding,  
t o  appeal  t o  the  Board of Appel la te  
Review. 

"Reasonable time" i s  t o  be determined i 
circumstances of t h e  p a r t i c u l a r  case  tak ing  i n  
t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  reason for  delay 
a b i l i t y  o f  the  l i t i g a n t  t o  l e a r n  e a r l i e r  of t h  
upon, and p re jud ice  t o  o the r  p a r t i e s .  Ashford 
F.2d 1053, 1055 (1981) .  S i m i l a r l y ,  Lairsey v. 
Abrais ives  Company, 542 F. 2d 928, 940, quoting 
M i l l e r ,  Federal  P r a c t i c e  and Procedures,  Sec. 

n  l i g h t  of a1 
t o  cons ide ra t  
,, t h e  p r a c t i c  
e  grounds r e1  

v. S t e u a r t ,  
The Advance 
11 Wright & 

1 the 
i on 
a  1 
i ed 
657 

Appellant  would excuse h i s  n ine  year de lay  i n  seeking 
p p e l l a t e  review of h i s  case  by a s s e r t i n g  t h a t  when he was 
o t i f i e d  i n  1979 by t h e  Consulate General a t  Calgary t h a t  he had 

l o s t  h i s  c i t i z e n s h i p ,  he was advised t h a t  t he  only recourse  he 
had was a  l e g a l  appeal  t o  t h i s  Board. " I  d i d  not a t  t h a t  t ime,  
nor do I have now, t he  f i n a n c i a l  resources  t o  engage l e g a l  
counsel  fo r  t h i s  p rocess . "  

There is  no doubt t h a t  when appe l l an t  received n o t i c e  i n  
1979 of the  Department 's  adverse  dec i s ion  regarding h i s  
n a t i o n a l i t y ,  he was a l s o  advised t h a t  t h e r e  was a  procedure for  
t ak ing  an appeal  from t h a t  d e c i s i o n  t o  t h i s  Board. The r eve r se  
of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  t h a t  was s e n t  t o  
a p p e l l a n t  c a r r i e d  such in format ion ,  s t a t i n g  t h a t  an appeal  might 
be  presented through an American embassy o r  consu la te  o r  through 
an a t t o rney  o r  agent  i n  t he  United S t a t e s .  The appeal  
informat ion a l s o  noted t h a t  more informat ion might be obta ined 
by wr i t ing  d i r e c t l y  t o  t h e  Board. 

P l a i n l y ,  appe l l an t  was on n o t i c e  i n  1979 t h a t  he might 
t a k e  an appeal  t o  t he  Board and was not requi red  t o  r e t a i n  l e g a l  
counsel .  Poss ib ly  a  consular  o f f i c e r  t o l d  appe l l an t  t h a t  h i s  
only  recourse  t o  t he  Board was through l e g a l  counsel ;  i f  so ,  
a p p e l l a n t  was misinformed. However, t h e r e  i s  no evidence i n  the  
record t o  support  a p p e l l a n t ' s  con ten t ion  t h a t  he was given the  
advice  he says  he was given.  In s h o r t ,  he had t imely n o t i c e  



t h a t  he could come d i r e c t l y  t o  the Board or a t  l e a s t  might get 
information by wri t ing t o  the Board, but did not ava i l  himself 
of tha t  opportunity,  u n t i l  nine years a f t e r  the Department made 
i t s  decision i n  h i s  case.  On the evidence, he has not j u s t i f i e d  
such a long delay i n  seeking r e l i e f  from t h i s  Board. 

In the circumstances, where there has been no evident ia ry  
showing of a requirement for  an extended period of time t o  
prepare an appeal or any obs tac le  beyond a p p e l l a n t ' s  cont ro l  t o  
moving much sooner, the  norm of "reasonable time" cannot be 
deemed t o  extend t o  a delay of nine years .  

Upon considerat ion of the  record before us ,  i t  i s  our 
conclusion tha t  a p p e l l a n t ' s  waiting for  nine years  t o  challenge 
t h e  Department's determination of l o s s  of h i s  na t iona l i ty  was 
without l ega l  j u s t i f i c a t i o n .  The appeal i s  time-barred and i s  
hereby dismissed for  lack of ju r i sd ic t ion .  - 3 /  

3 /  The f a c t  t h a t  the  Board has determined t h a t  the appeal i s  - 
time-barred and dismissed i t  for want of ju r i sd ic t ion ,  does not 
i n  i t s e l f  bar the  Department from taking fu r the r  admini s t r a t i  ve 
ac t ion  t o  correc t  manifest  e r r o r s  of law or f a c t .  

... where the  Board of Appellate Review has 
dismissed an appeal i n  a c i t i z e n s h i p  case a s  
time barred,  t h a t  f a c t  standing alone does 
not preclude the Department from taking fu r the r  
adminis t ra t ive  ac t ion  t o  vacate a holding of 
l o s s  of n a t i o n a l i t y .  This continuing jur i  sd ic-  
t ion  should be exercised,  however, only under 
c e r t a i n  l imi ted  condi t ions t o  correc t  manifest 
e r r o r s  of law or f a c t ,  where the  circumstances 
favoring reconsiderat ion c l e a r l y  outweigh the  
normal i n t e r e s t s  i n  the  repose, s t a b i l i t y  and 
f i n a l i t y  of p r i o r  dec is ions .  

Opinion of Davis R. Robinson, Legal Adviser of the  Department of 
S ta te ,  December 27, 1982. Excerpted i n  American Journal of 
In terna t ional  Law, Vol 7 7  No. 2 ,  April 1983. 



Given o u r  d i s p o s i t i o n  o f  t h e  c a s e ,  w e  do  not r each  t h e  
s u b s t a n t i v e  issues p r e s e n t e d .  

/( 
- - 

AL'an G .  James,  Ch 




