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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

- I N  THE MATTER OF: P  D  R  

The D e p a r t m e n t  o f  S t a t e  made a d e t e r m i n a t i o n  o n  Apr i l  
2 1 ,  1988 t h a t  P  D  R  e x p a t r i a t e d  h e r s e l f  o n  October 
29, 1 9 7 6  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  
I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t  by  o b t a i n i n g  n a t u r a l i z a t i o n  i n  
Canada upon her  own a p p l i c a t i o n .  - I/ Mrs.  appea ls .  

D e p a r t m e n t  h a s  car r ied  i t s  b u r d e n  o f  p r o v i n g  t h a t  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i s h  her  U n i t e d  S t a t e s  c i t i z e n s h i p  when s h e  
o b t a i n e d  C a n a d i a n  c i t i z e n s h i p .  F o r  t h e  r e a s o n s  t h a t  f o l l o w ,  
we c o n c l u d e  t h a t  t h e  D e p a r t m e n t  h a s  n o t  met i t s  b u r d e n  o f  
p r o o f .  A c c o r d i n g l y ,  we r e v e r s e  t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n  
t h a t  a p p e l l a n t  e x p a t r i a t e d  h e r s e l f .  

The  s o l e  i ssue  f o r  t h e  Board  t o  d e c i d e  is  w h e t h e r  t h e  

I 

A p p e l l a n t ,  P  D  R  became a U n i t e d  S t a t e s  
c i t i z e n  by b i r t h  a t    

 i n  a n d  a f t e r  g r a d u a t i o n  i n  
1 9 6 8  worked t h e r e  f o r  two y e a r s .  S h e  m a r r i e d  a C a n a d i a n  
c i t i z e n  i n  1970  a n d  moved w i t h  him t o  Canada.  

"Due t o  my f i n a n c i a l  s t a t e  I n e e d e d  a j o b  t h a t  h a d  
s e c u r i t y , "  a p p e l l a n t  s t a ted  t o  t h e  B o a r d .  S h e  f o u n d  s u c h  a 
job w i t h  Canada P o s t  C o r p o r a t i o n  a s  a p o s t a l  c l e r k .  A t  t h e  
time o f  h e r  h i r i n g ,  1976 ,  C a n a d i a n  c i t i z e n s h i p  o r  l a n d e d  
i m m i g r a n t  s t a t u s  was a r e q u i r e m e n t  of employment ,  p r e f e r e n c e  
b e i n g  g i v e n  t o  c i t i z e n s .  A p p e l l a n t  a p p l i e d  f o r  C a n a d i a n  

- 1/ 
8 U.S.C. 1 4 8 1 ( a ) ( l ) ,  p r o v i d e s  t h a t :  

S e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  

Sec. 349.  ( a )  A p e r s o n  who is a n a t i o n a l  of t h e  
U n i t e d  S t a t e s  w h e t h e r  by  b i r t h  o r  n a t u r a l i z a t i o n ,  
s h a l l  l o se  h i s  n a t i o n a l i t y  by  v o l u n t a r i l y  per-  
f o r m i n g  a n y  of t h e  f o l l o w i n g  a c t s  w i t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  U n i t e d  S t a t e s  n a t i o n -  
a l i t y  -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  upon h i s  own a p p l i -  
c a t i o n ,  o r  upon a n  a p p l i c a t i o n  f i l e d  
by a d u l y  a u t h o r i z e d  a g e n t ,  a f t e r  
h a v i n g  o b t a i n e d  t h e  a g e  o f  e i g h t e e n  
y e a r s :  o r  ... 
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i 

c i t i z e n s h i p .  She a l l e g e s  t h a t  p r i o r  t o  c o m p l e t i n g  t h e  
n a t u r a l i z a t i o n  p r o c e s s ,  " I  q u e r i e d  t h e  U . S .  Consul h e r e  i n  
Vancouver a b o u t  my U . S .  s t a t u s  i f  I a c c e p t e d  Canadian 
c i t i z e n s h i p  f o r  employment p u r p o s e s . "  S h e  was informed,  s h e  
s t a t e s ,  t h a t  " I  - may l o s e  my U.S. c i t i z e n s h i p . "  She was, 
however, " g i v e n  t h e  i m p r e s s i o n  t h a t  s ince  I was a p p l y i n g  f o r  
Canadian c i t i z e n s h i p  f o r  employment p u r p o s e s ,  I had  a good 
chance  of  no t  l o s i n g  my U . S .  c i t i z e n s h i p . "  A p p e l l a n t  was 
g r a n t e d  Canadian c i t i z e n s h i p  p u r s u a n t  t o  s e c t i o n  lO(1) of  t h e  
Canadian C i t i z e n s h i p  A c t  on Oc tobe r  29 ,  1 9 7 6 .  
made t h e  p r e s c r i b e d  o a t h  of a l l e g i a n c e  w i t h  r e a d s  a s  f o l l o w s :  

A t  t h a t  time s h e  

I swear  t h a t  I w i l l  be  f a i t h f u l  a n d  
b e a r  t r u e  a l l e g i a n c e  t o  Her Majes ty  Queen  
E l i z a b e t h  t h e  Second,  her  Heirs and Succes- 
s o r s ,  a c c o r d i n g  t o  law, and  t h a t  I w i l l  
f a i t h f u l l y  o b s e r v e  t h e  laws of  Canada and  
f u l f i l  my d u t i e s  a s  a Canadian c i t i z e n ,  
s o  h e l p  m e  God. 

A p p e l l a n t  was employed by Canada P o s t  C o r p o r a t i o n  from 
November 1976 t o  J a n u a r y  1987.  
i n  1981 and used i t  t o  t r a v e l  ab road  and t o  P u e r t o  R i c o .  

S h e  o b t a i n e d  a Canadian p a s s p o r t  

I n  t h e  autumn of 1987 when a p p e l l a n t  i n q u i r e d  a b o u t  h e r  
c i t i z e n s h i p  s t a t u s  a t  t h e  C o n s u l a t e  Gene ra l  a t  Vancouver,  h e r  
n a t u r a l i z a t i o n  i n  Canada came t o  t h e  a t t e n t i o n  of  Uni ted  S t a t e s  
a u t h o r i t i e s .  
con f i rmed  t h a t  a p p e l l a n t  had o b t a i n e d  n a t u r a l i z a t i o n ,  t h e  
C o n s u l a t e  Gene ra l  s e n t  a l e t t e r  t o  a p p e l l a n t  on November 5, 1987  
t o  i n fo rm h e r  t h a t  s h e  might  have e x p a t r i a t e d  h e r s e l f .  She was 
a sked  t o  c o m p l e t e  a form t i t l e d  " I n f o r m a t i o n  f o r  Determining  
U.S. C i t i z e n s h i p , "  and  informed t h a t  b e f o r e  c o m p l e t i n g  t h e  form 
s h e  might  d i s c u s s  her  case w i t h  a c o n s u l a r  o f f i c e r .  
comple ted  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  i n  December i987 a s  w e l l  
a s  a s u p p l e m e n t a l  i n f o r m a t i o n  form and  had a n  i n t e r v i e w  w i t h  a 
c o n s u l a r  o f f i c e r .  

Af te r  t h e  Canadian C i t i z e n s h i p  B r a n c h  had 

She  

On J a n u a r y  1 2 ,  1988, i n  compl i ance  w i t h  t h e  p r o v i s i o n s  of  
s e c t i o n  358 of t h e  Immigra t ion  and  N a t i o n a l i t y  A c t ,  a c o n s u l a r  
o f f i c e r  execu ted  a c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name. - 2/ The c e r t i f i c a t e  r e c i t e d  t h a t  a p p e l l a n t  

- 2/ 
1 5 0 1 ,  r e a d s  a s  f o l l o w s :  

Sect ion 358 of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Sec. 358. Whenever a d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of  t h e  Un i t ed  S t a t e s  h a s  
b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  
h a s  l o s t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  under  

r ea son  t o  
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a c q u i r e d  Uni ted  S t a t e s  c i t i z e n s h i p  by b i r t h  a t  N e w  York C i t y ;  
t h a t  s h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada upon h e r  own 
a p p l i c a t i o n ;  and  t h e r e b y  e x p a t r i a t e d  herself  under  t h e  
p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 1 )  of  t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t .  

- _  

A f t e r  rev iewing  t h e  case, t h e  Department informed t h e  
C o n s u l a t e  General t h a t  i t  r e q u i r e d  more i n f o r m a t i o n  b e f o r e  i t  
c o u l d  a c t  on t h e  c e r t i f i c a t e .  A t  t h e  Depa r tmen t ' s  request, t h e  
Consu la t e  General a d d r e s s e d  c e r t a i n  q u e s t i o n s  t o  a p p e l l a n t  who 
r e p l i e d  i n  a s t a t e m e n t  d a t e d  Feb rua ry  2 2 ,  1988 .  A f t e r  r e c e i v i n g  
a p p e l l a n t ' s  s t a t e m e n t ,  t h e  Department conc luded  t h a t  t h e r e  were 
s u f f i c i e n t  g rounds  t o  warrant  a p p r o v i n g  t h e  c e r t i f i c a t e ,  and  
a c c o r d i n g l y  d i d  s o  on A p r i l  21 ,  1988 .  T h e  D e p a r t m e n t ' s  a c t i o n  
i n  app rov ing  t h e  c e r t i f i c a t e  c o n s t i t u t e s  an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of l o s s  of  n a t i o n a l i t y  w h i c h  may be a p p e a l e d  t o  
t h i s  Board. The a p p e a l  was e n t e r e d  on March 13,  1989 .  

I1 

I t  is  n o t  d i s p u t e d  t h a t  a p p e l l a n t  d u l y  o b t a i n e d  
n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e  (Canada)  and  t h e r e b y  b r o u g h t  
h e r s e l f  w i t h i n  t h e  purv iew of  s e c t i o n  3 4 9 ( a ) ( 1 )  of  t h e  
Immigra t ion  and  N a t i o n a l i t y  A c t .  B u t  t h e  s t a t u t e  prescribes 
t h a t  n a t i o n a l i t y  s h a l l  n o t  b e  l o s t  by pe r fo rmance  of an 
e x p a t r i a t i v e  ac t  u n l e s s  t h e  a c t  was done v o l u n t a r i l y  w i t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  Un i t ed  S t a t e s  n a t i o n a l i t y .  

A p p e l l a n t  concedes  t h a t  s h e  became a Canadian c i t i z e n  of  
h e r  own v o l i t i o n .  T h e  d i s p o s i t i v e  issue t h u s  i s  w h e t h e r  
a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h e r  Un i t ed  S ta tes  c i t i z e n s h i p  
when s h e  a c q u i r e d  Canadian c i t i z e n s h i p .  

- 2/ ( C o n t ' d . )  

any  p r o v i s i o n  of  c h a p t e r  3 o f  t h i s  t i t l e ,  o r  
under  any  p r o v i s i o n  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  o f  1940,  a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon which such  b e l i e f  i s  
based  t o  t h e  Department  of  S t a t e ,  i n  w r i t i n g ,  
under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of  S t a t e .  If t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  is  approved  by t h e  S e c r e t a r y  
of  S t a t e ,  a copy o f  t h e  c e r t i f i c a t e  s h a l l  b e  
forwarded  t o  t h e  A t t o r n e y  General, f o r  h i s  
i n f o r m a t i o n ,  and  t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  b e  
d i r e c t e d  t o  fo rward  a copy o f  t h e  c e r t i f i c a t e  
t o  t h e  p e r s o n  t o  whom it re la tes .  

4 
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I n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p  is  a n  
i s s u e  t h e  g o v e r n m e n t  h a s  t h e  b u r d e n  t o  p r o v e .  
Terrazas,  4 4 4  U.S. 252,  270 ( 1 9 8 0 ) .  T h e  s t a n d a r d  of proof is  a 

p r o v e d  by a p e r s o n ' s  w o r d s  o r  f o u n d  a s  a f a i r  i n f e r e n c e  from 
p r o v e n  c o n d u c t .  I d .  a t  260 .  I t  is  t h e  p a r t y ' s  i n t e n t  a t  t h e  
time t h e  e x p a t r i a - v e  a c t  was d o n e  t h a t  t h e  g o v e r n m e n t  mus t  
p r o v e .  T e r r a z a s  v .  Haig, 653 F.2d 285,  287 ( 7 t h  C i r .  1 9 8 1 ) .  
Here t h e  D e p a r t m e n t  m u s t  p r o v e  t h a t  a p p e l l a n t  p r o b a b l y  i n t e n d e d  
t o  r e l i n q u i s h  her U n i t e d  S t a t e s  c i t i z e n s h i p  i n  1 9 7 6  when s h e  
became a C a n a d i a n  c i t i z e n .  For proof by  a p r e p o n d e r a n c e  means  
proof wh ich  l e a d s  t h e  t r i e r  of f a c t  t o  c o n c l u d e  t h a t  t h e  
e x i s t e n c e  of t h e  c o n t e s t e d  f a c t  i s  more p r o b a b l e  t h a n  i ts 
n o n- e x i s t e n c e .  339 M c C o r m i c k  o n  E v i d e n c e ,  3 r d  Ed. 

V a n c e  v .  

- p r e p o n d e r a n c e  of t h e  e v i d e n c e .  I d .  a t  267.  I n t e n t  may be 

- 

The  D e p a r t m e n t  a s s e r t s  t h a t  t h e  p r i m a r y  e v i d e n c e  of  
a p p e l l a n t ' s  i n t e n t  i n  1 9 7 6  i s  t h e  f a c t  t h a t  s h e  o b t a i n e d  
n a t u r a l i z a t i o n  i n  a foreign s t a t e  a n d  made a n  o a t h  of a l l e g i a n c e  
t o  a f o r e i g n  s o v e r e i g n .  W h i l e  p o i n t i n g  o u t  t h a t  t h o s e  a c t s ,  
s t a n d i n g  a l o n e ,  w i l l  n o t  s u p p o r t  a f i n d i n g  of i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p ,  t h e  D e p a r t m e n t  m a i n t a i n s  t h a t  a p p e l l a n t  
"showed a n  unambiguous  i n t e n t . "  C o n t i n u i n g ,  t h e  D e p a r t m e n t  
a r g u e s  t h a t :  

Upon b e i n g  i n f o r m e d  t h a t  s h e  m i g h t  l o se  
h e r  U . S .  c i t i z e n s h i p  i f  s h e  became a 
C a n a d i a n  a n d  t h a t  i f  s h e  d i d  so s h e  would  
h a v e  t o  h a v e  h e r  s t a t u s  d e t e r m i n e d  by t h e  
S t a t e  D e p a r t m e n t ,  chose t o  become a 
Clanadian a n d  made n o  e f f o r t  t o  c l a r i f y  
h e r  U.S. c i t i z e n s h i p  s t a t u s  u n t i l  e l e v e n  
y e a r s  l a t e r  when her c i r c u m s t a n c e s  had  
c h a n g e d .  A t  t h i s  time s h e  no l o n g e r  
worked f o r  t h e  m n a d i a n  g o v e r n m e n t  a n d  
s h e  had a p p $ r e n t l y  a c q u i r e d  property i n  
P u e r t o  Rico t o  w h i c h  s h e  i n t e n d s  t o  
r e t i r e .  

A p p e l l a n t ' s  c o n d u c t  a f t e r  h e r  C a n a d i a n  
n a t u r a l i z a t i o n  u n t i l  h e r  a b o u t - f a c e  i n  
1 9 8 7  f u r t h e r  i l l u s t r a t e s  h e r  i n t e n t  t o  
r e l i n q u i s h  h e r  U.S.  c i t i z e n s h i p .  5/ 
A s i d e  from mak ing  no a t tempt  t o  c l a r i f y  
h e r  c i t i z e n s h i p  s t a t u s ,  Mr.  [ s i c ]  
c o n d u c t e d  h e r s e l f  a s  a n d  h e l d  h e r s e l f  
o u t  t o  b e  s o l e l y  a C a n a d i a n  c i t i z e n  
e v e n  i n  h e r  d e a l i n g s  w i t h  Amer i can  INS 
a u t h o r i t i e s .  

_. 5/ F o o t n o t e  o m i t t e d .  

.. 
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The o n l y  e v i d e n c e  of a p p e l l a n t ' s  i n t e n t  a t  t h e  time s h e  
o b t a i n e d  Canad ian  n a t u r a l i z a t i o n  i s  t h e  f a c t  t h a t  s h e  performed 
a n  e x p a t r i a t i v e  a c t  a n d  made a c o n c o m i t a n t  o a t h  o f  a l l e g i a n c e  t o  
Queen E l i z a b e t h  t h e  S e c o n d .  I t  is  s e t t l e d  t h a t  n a t u r a l i z a t i o n ,  
l i k e  a n y  o t h e r  e n u m e r a t e d  s t a t u t o r y  a c t  of e x p a t r i a t i o n ,  may be 
h i g h l y  p e r s u a s i v e ,  b u t  i s  n o t  c o n c l u s i v e ,  e v i d e n c e  o f  a n  i n t e n t  
t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  Vance  v .  Terrazas ,  
supra ,  a t  261, c i t i n g  N i s h i k a w a  v .  D u l l e s ,  3 5 6  U . S .  1 2 9 ,  1 3 9  
( 1 9 5 8 )  ( B l a c k ,  J . ,  c o n c u r r i n g ) .  Making a n  O a t h  o f  a l l e g i a n c e  t o  
a f o r e i g n  s o v e r e i g n  o r  s t a t e  may p r o v i d e  s u b s t a n t i a l  e v i d e n c e  o f  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  b u t  a l o n e  is i n s u f f i c i e n t  t o  
p r o v e  r e n u n c i a t i o n .  King v .  R o g e r s ,  463 F.2d 1 1 8 8 ,  1 1 8 9  ( 9 t h  
C i r .  1 9 7 2 ) .  An o a t h  of a l l e g i a n c e  t h a t  c o n t a i n s  o n l y  a n  
express  a f f i r m a t i o n  o f  l o y a l t y  t o  t h e  c o u n t r y  whose c i t i z e n s h i p  
i s  s o u g h t ,  however ,  l e a v e s  " ambiguous  t h e  i n t e n t  o f  t h e  u t t e r e r  
r e g a r d i n g  h i s  p r e s e n t  n a t i o n a l i t y .  " R i c h a r d s  v .  S e c r e t a r y  o f  
S t a t e ,  CV 80-4150, memorandum o p i n i o n  ( C . D .  C a l .  1 9 8 0 )  a t  5. 

n a t u r a l i z a t i o n  i s  too s c a n t  t o  s u p p o r t  a f i n d i n g  t h a t  s h e  
i n t e n d e d  t o  r e l i n q u i s h  c i t i z e n s h i p .  I n  s u c h  c i r c u m s t a n c e s  i t  i s  
i n c u m b e n t  upon t h e  t r i e r  o f  f a c t  t o  assess t h e  c i r c u m s t a n t i a l  
e v i d e n c e  t o  d e t e r m i n e  w h e t h e r  i t  e s t a b l i s h e s  t h e  r e q u i s i t e  
intent. Terrazas  v .  H a i g ,  653 a t  288. 

s t a t e  o f  mind i n  t h e  f a c t  t h a t  a p p e l l a n t  c o n c e d e s  s h e  was 
a d v i s e d  t h a t  n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e  is e x p a t r i a t i v e ,  
y e t  p r o c e e d e d  t o  o b t a i n  C a n a d i a n  c i t i z e n s h i p .  We d o  n o t  a g r e e .  

p r o d u c e  a p a r t i c u l a r  c o n s e q u e n c e  u n l e s s  t h a t  c o n s e q u e n c e  i s  t h e  
aim of t h e  d e e d .  3/ I n  a t t e m p t i n g  t o  a s c e r t a i n  a p p e l l a n t ' s  
s t a t e  of mind i n  1 8 7 6 ,  t h e  p e r t i n e n t  i n q u i r y  t h e r e f o r e  is 
w h e t h e r  r e l i n q u i s h m e n t  of h e r  U n i t e d  S t a t e s  c i t i z e n s h i p  was a n  
i n h e r e n t  e l e m e n t  i n  a p p e l l a n t ' s  o b t a i n i n g  c i t i z e n s h i p .  The 
a n s w e r  t o  t h a t  q u e r y  i s :  "Not n e c e s s a r i l y . "  Her s o l e  aim, s h e  
c o n t e n d s ,  was t o  acqu i re  C a n a d i a n  c i , t i z e n s h i p  so  t h a t  s h e  m i g h t  
h a v e  job  s e c u r i t y .  
was a l s o  t o  d i v e s t  h e r s e l f  o f  U n i t e d  S t a t e s  c i t i z e n s h i p  t h e  
D e p a r t m e n t  m u s t  a d d u c e  a g r e a t e r  quantum o f  e v i d e n c e  t h a n  i t  h a s  
d o n e ,  f o r  a p p e l l a n t ' s  knowledge  i s  n o t  a t  i s s u e .  Her s t a t e  o f  
mind i n  1 9 7 6  is a t  i s sue .  

The e v i d e n c e  c o n t e m p o r a n e o u s  w i t h  a p p e l l a n t ' s  

The D e p a r t m e n t  f i n d s  s t r o n g  e v i d e n c e  o f  a r e n u n c i a t o r y  

I t  h a s  b e e n  s a i d  t h a t  a d e e d  is  n o t  d o n e  w i t h  i n t e n t  t o  

T h e r e f o r e ,  i n  o r d e r  t o  p r o v e  t h a t  h e r  aim 

- 3/ 
( 1 9 1 9 )  (Holmes, J. d i s s e n t i n g . )  

Abrams e t  a l .  v .  U n i t e d  S ta te s ,  250 U . S .  616,  626,  627 
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Knowledge and  i n t e n t  a r e  s e p a r a t e  a n d  d i s t i n c t  c o n c e p t s .  
The method o f  p r o v i n g  i n t e n t  i s  a p r o b l e m  d i s t i n c t  f r o m  p r o v i n g  
knowledge,  e v e n  where t h e  l a t t e r  i s  a l s o  a v a i l a b l e .  Wigmore on 
E v i d e n c e ,  s e c t i o n  300 ,  3 r d  e d i t i o n .  Mere knowledge t h a t  a n  a c t  
i s  e x p a t r i a t i v e  i s  n o t  enough t o  e s t a b l i s h  a p e r s o n ' s  s p e c i f i c  
i n t e n t  w i t h  respect t o  U n i t e d  S t a t e s  c i t i z e n s h i p .  S o m e t h i n g  
more t h a n  knowledge m u s t  be shown. R i c h a r d s  v .  S e c r e t a r y  of 
S t a t e ,  752 F .2d  1 4 1 3 ,  1 4 2 0  ( 9 t h  C i r .  1 9 8 5 ) .  A U n i t e d  S t a t e s  - c i t i z e n  e f f e c t i v e l y  r e n o u n c e s  h i s  c i t i z e n s h i p  by p e r f o r m i n g  a 
s t a t u t o r y  e x p a t r i a t i v e  a c t  o n l y  i f  h e  means t h e  a c t  t o  
c o n s t i t u t e  a r e n u n c i a t i o n  o f  t h a t  c i t i z e n s h i p .  I d .  T h e  
R i c h a r d s  c o u r t  f o u n d  t h a t  t h e  p l a i n t i f f  meant  h i s a c t  of 
o b t a i n i n g  n a t u r a l i z a a t i o n  i n  Canada t o  c o n s t i t u t e  r e n u n c i a t i o n  
of  h i s  American c i t i z e n s h i p  b e c a u s e  h e  e x p r e s s l y  dec la red  t h a t  
h e  r enounced  a l l  a l l e g i a n c e  a n d  f i d e l i t y  t o  t h e  U n i t e d  S t a t e s .  
I n  t h e  case b e f o r e  t h e  B o a r d ,  a p p e l l a n t  p e r f o r m e d  a n  
e x p a t r i a t i v e  a c t  b u t  d i d  n o t h i n g  a t  t h e  r e l e v a n t  time t o  show 
t h a t  s h e  meant  t h a t  t h a t  a c t  s h o u l d  c o n s t i t u t e  a r e n u n c i a t i o n  o f  
U n i t e d  S t a t e s  c i t i z e n s h i p .  I n  s h o r t ,  a p e r c e p t i o n  t h a t  s h e  
m i g h t  l o s e  h e r  American n a t i o n a l i t y  does n o t  n e c e s s a r i l y  
i n d i c a t e  a r e n u n c i a t o r y  s t a t e  o f  mind.  

F u r t h e r m o r e ,  i f  a p p e l l a n t  was s u f f i c i e n t l y  c o n c e r n e d  t o  
make a p r i o r  i n q u i r y  a b o u t  t h e  e f f e c t  o f  n a t u r a l i z a t i o n  upon h e r  
n a t i o n a l i t y  ( t h e  D e p a r t m e n t  seems d i s p o s e d  n o t  t o  c h a l l e n g e  h e r  
claim t h a t  s h e  made s u c h  a n  i n q u i r y ) ,  is  t h a t  a c t  n o t  a s i g n a l  
t h a t  s h e  r e a l l y  d i d  n o t  aim t o  l o s e  U n i t e d  S t a t e s  c i t i z e n s h i p  b y  
a c q u i r i n g  C a n a d i a n  citizenship? 

The  D e p a r t m e n t  a l s o  s u b m i t s  t h a t  a p p e l l a n t ' s  c o n d u c t  
a f t e r  h e r  n a t u r a l i z a t i o n  c o n f i r m s  i t s  c o n t e n t i o n  t h a t  s h e  
i n t e n d e d  i n  1 9 7 6  t o  r e l i n q u i s h  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p .  

F i r s t ,  t h e  D e p a r t m e n t  impl ies  t h a t  s h e  made no  e f f o r t  f o r  
e l e v e n  y e a r s  t o  a s s e r t  a c la im t o  c i t i z e n s h i p  b e c a u s e  s h e  
i n t e n d e d  t o  d i v e s t  h e r s e l f  o f  c i t i z e n s h i p ,  b u t  when h e r  
c i r c u m s t a n c e s  c h a n g e d ,  s h e  f o u n d  i t  t o  h e r  i n t e r e s t  t o  t r y  t o  
r e c o v e r  i t .  

Why a p p e l l a n t  d i d  n o t  a c t  s o o n e r  t o  a s s e r t  a claim t o  
c i t i z e n s h i p  is n o t  e n t i r e l y  c l e a r ,  b u t  we a r e  n o t  p e r s u a d e d  t h a t  
i n a c t i o n  e v e n  f o r  e l e v e n  y e a r s  i s  more p l a u s i b l y  a s c r i b e d  t o  a 
p r i o r  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  t h a n  t o  some o t h e r  r e a s o n  

A p p e l l a n t  s t a t e s  t h a t  a f t e r  1 9 7 6  s h e  b e l i e v e d  s h e  was i n  
a n  ambiguous p o s i t i o n  c o n c e r n i n g  h e r  c i t i z e n s h i p  s t a t u s .  " I  
h a d n ' t  l o s t  my U.S. c i t i z e n s h i p  b u t  o f f i c i a l l y  I w a s n ' t  a U.S. 
c i t i z e n , "  s h e  s t a t e d  i n  h e r  r e p l y  t o  t h e  D e p a r t m e n t ' s  b r i e f .  
She a d d e d  t h a t  i n  1 9 7 6  when s h e  accepted a p o s i t i o n  w i t h  Canada 
P o s t  C o r p o r a t i o n ,  " I  p l a n n e d  t o  work t h e r e  t e n  y e a r s  i n  o r d e r  t o  
g e t  m y s e l f  o u t  o f  t h e  f i n a n c i a l  mess I was i n .  A f t e r  t h a t  time, 
I would e n q u i r e  a b o u t  my U . S .  s t a t u s  a n d  I was c o n f i d e n t  t h a t  I 
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would r e t a i n  my U . S .  c i t i z e n s h i p  because I o n l y  took C a n a d i a n  
c i t i z e n s h i p  f o r  employment p u r p o s e s . "  

I t  seems t o  u s  t h a t  t h e  most a d v e r s e  c o n s t r u c t i o n  o n e  
m i g h t  p u t  on a p p e l l a n t ' s  p r o c r a s t i n a t i o n  i n  c l a r i f y i n g  h e r  
c i t i z e n s h i p  s t a t u s  i s  t h a t  s h e  was f o o l i s h  t o  p u t  o f f  t h e  d a y  o f  
r e c k o n i n g .  The  r e a s o n s  s h e  g i v e s  f o r  n o t  a c t i n g  s o o n e r  a r e  no 
l e s s  p l a u s i b l e  t h a n  t h e  i n f e r e n c e  o f  a r e n u n c i a t o r y  i n t e n t  t h e  
D e p a r t m e n t  draws. 

I n  s h o r t l  i t  i s  n o t  more l i k e l y  t h a n  u n l i k e l y  t h a t  h e r  
d e l a y  i n  c l a r i f y i n g  h e r  c i t i z e n s h i p  s t a t u s  m a n i f e s t e d  a n  
o r i g i n a l  d e s i g n  t o  r e l i n q u i s h  h e r  American c i t i z e n s h i p .  

T h e  D e p a r t m e n t ' s  c o n t e n t i o n  t h a t  a p p e l l a n t ' s  s p e c i f i c  
i n t e n t  i n  1 9 7 6  i s  i l l u s t r a t e d  by h e r  n o t  d o i n g  t h i n g s  t h a t  a 
d i l i g e n t  American c i t i z e n  l i v i n g  a b r o a d  would d o  i s  no more 
p e r s u a s i v e  i n  t h i s  case t h a n  i n  a n a l o g o u s  f o r e i g n  n a t u r a l i z a t i o n  
cases t h a t  h a v e  b e e n  a p p e a l e d  t o  t h e  Board .  Not v o t i n g  o r  
p a y i n g  t axes  ( o r  f i l i n g  t a x  r e t u r n s )  i n  t h e  U n i t e d  S t a t e s ,  n o t  
s e e k i n g  c o n s u l a r  a d v i c e  b e f o r e  o b t a i n i n g  n a t u r a l i z a t i o n ,  n o t  
r e g i s t e r i n g  o n e ' s  o f f s p r i n g  a s  U n i t e d  S t a t e s  c i t i z e n s  a r e  
i n a d e q u a t e  a n d  u n s a t i s f a c t o r y  i n d i c i a  o f  i n t e n t  t o  s u r r e n d e r  
U n i t e d  S t a t e s  c i t i z e n s h i p .  They h a v e  l i t t l e  p r o b a t i v e  v a l u e  
b e c a u s e  t h e  e x p l a n a t i o n  f o r  n o t  d o i n g  them c o u l d  j u s t  a s  
r e a s o n a b l y  be l a z i n e s s ,  i n d i f f e r e n c e ,  l ack  of knowledge ,  
a b s o r p t i o n  i n  o t h e r  matters,  a s  i t  c o u l d  b e  a s p e c i f i c a l l y  
f o r m u l a t e d  p r i o r  i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
c i t i z e n s h i p .  T h e s e  f a c t s  do n o t  speak f o r  t h e m s e l v e s  o n  t h e  
i s s u e  of o n e ' s  i n t e n t  w i t h  respect t o  U n i t e d  S t a t e s  c i t i z e n s h i p .  

A p p e l l a n t  was s h o r t s i g h t e d  t o  use Q n a d i a n  t r a v e l  
d o c u m e n t a t i o n  a n d  n o t  e v e n  t r y  t o  document  h e r s e l f  a s  a U n i t e d  
S t a t e s  c i t i z e n .  B u t  we t h i n k  it  g o i n g  t oo  f a r  t o  c o n c l u d e  f r o m  
s u c h  f a c t s  t h a t  a p p e l l a n t  p r o b a b l y  i n t e n d e d  i n  1 9 7 6  t o  
r e l i n q u i s h  her American c i t i z e n s h i p .  S h e  s a y s  t h a t  s h e  u s e d  a 
C a n a d i a n  passport  b e c a u s e  s h e  was u n c e r t a i n  of h e r  U n i t e d  S t a t e s  
c i t i z e n s h i p  s t a t u s .  Of course ,  s h e  c o u l d  h a v e  establish@?- 
q u i c k l y  w h e t h e r  s h e  was a U n i t e d  S t a t e s  c i t i z e n  s i m p l y  by t a k i n g  
h e r  case  t o  a c o n s u l a r  o f f i c e .  B u t  n o t  h a v i n g  d o n e  so  a n d  
f e e l i n g  u n c e r t a i n  w h e t h e r  s h e  was o r  was n o t  a U n i t e d  S t a t e s  
c i t i z e n  , s h e  l e t  matters d r i f t .  N e g l i g e n c e  i s  a s  l i k e l y  a n  
e x p l a n a t i o n  of s u c h  c o n d u c t  a s  a n  e a r l i e r  i n t e n t  t o  r e l i n q u i s h  
U n i t e d  S t a t e  c i t i z e n s h i p .  

One migh t  a d d r e s s  a good many " s h o u l d s "  a n d  " o u g h t s "  t o  
a p p e l l a n t  w i t h  respect t o  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p .  B u t  a 
s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  s h o u l d  n o t ,  i n  our  
judgment ,  b e  i n f e r r e d  f r o m  h e r  i l l - c o n s i d e r e d ,  d i l a t o r y ,  o f t e n  
i n c o n s i s t e n t  c o n d u c t .  
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We do n o t  t h i n k  t h a t  a p reponde rance  of t h e  e v i d e n c e  
shows a p p e l l a n t  i n t e n d e d  t o  e x p a t r i a t e  h e r s e l f  i n  1 9 7 6  when s h e  
became a Canadian c i t i z e n .  T h e  Department h a s  n o t  c a r r i e d  i ts  
burden of  p r o o f .  

I11 

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  we c o n c l u d e  t h a t  t h e  
Depa r tmen t ' s  h o l d i n g  t h a t  a p p e l l a n t  e x p a t r i a t e d  h e r s e l f  s h o u l d  
be,  and  hereby  is, r e v e r s e d .  

How%rd Meyers,  Memuer 

4 George a f t ,  M mber 




