
June 25, 1 9 9 0  2 5 5  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: N  R  S  

N R  S , also known as R  N  
S  appeals from an administrative determination of the 
Department of State, dated September 11, 1987, that he 
expatriated himself on March 18, 1987 under the provisions of 
section 349(a)(5) of the Immigration and Nationality Act by 
making a formal renunciation of his United States nationality 
before a consular officer of the United States at Tel Aviv, 
Israel. - 1/ 

For the reasons that follow, we conclude that appellant 
renounced his citizenship voluntarily with the intention of 
relinquishing it. We therefore affirm the Department's 
determination that he expatriated himself. 

I 

Appellant S  acquired United States citizenship by 
virtue of h at . He 
grew up in  and ollege 
in that city. In the summer of 1976 at the age of 26, he went 
to Israel where he joined the Hebrew Israelite Community 
("Black Hebrews"). 

"On March 18, 1987," appellant stated in his initial 
submission 

- 1/ Section 349(a)(5) of the Immigration and Nationality Act, 8 
U.S.C. 1481(a)(5), provides that: 

Sec. 349. (a) A person who is a national 
of the United States whether by birth or 
naturalization, shall lose his nationality 
by voluntarily performing any of the fol- 
lowing acts with the intention of relin- 
quishing United States nationality - 

. . .  
( 5 )  making a formal renuncia- 

tion of nationality before a 
diplomatic or consular officer of 
the United States in a foreign 
state, in such form as may be 
prescribed by the Secretary of 
State; ... 
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I along with several other people 
from the Black Hebrew Community 
were sent with an official in charge 
to the American Embassy in Tel Aviv, 
Israel. I was under orders given 
by officials of the Black Hebrew 
Community to renounce my American 
citizenship and to simply state this 
in my dealings with officials at the 
American Embassy. In blind obedience 
to my instructions, I answered all 
questions and signed all papers given 
to me by American Embassy officials 
concerning this matter. 

The record shows that on March 1 8 ,  1 9 8 7  appellant went 
to the Embassy to renounce his citizenship. Before making the 
oath of renunciation, appellant was asked to read and did read 
a statement of understanding, and having done so, affirmed that 
he had read it and understood its contents. In the statement 
appellant declared that he voluntarily exercised his right to 
renounce his nationality, "without any force, compulsion or 
undue inflqence;" that having renounced, he would become an 
alien vis-a-vis the United States; and that the extremely 
serious and irrevocable nature of renunciation had been 
explained to him by the consular officer, and that he 
understood the consequences. 

Appellant also executed an affidavit which the 
Department has developed for use in the cases of formal 
renunciation of nationality by Black Hebrews. - 2/  The 

- 2/ 
that they wished to renounce their United States nationality. 
The Department accordingly sent instructions on September 26, 
1 9 7 3  to the Embassy to govern the processing of formal 
renunciation by Black Hebrews. 
pertinent part as follows: 

In 1 9 7 3  a number of Black Hebrews indicated to the Embassy 

The instructions read in 

In view of the circumstances involved, Embassy 
must make certain that renunciation be volun- 
tary and not performed under duress, coercion 
or influence. Request Black Hebrews who wish 
to renounce to answer following questions in 
supplemental affidavit: 

... 
(There followed the questions summarized in the text above.) 
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affidavit posed a number of questions to the prospective 
renunciant. The first question read: "Have you retained an 
attorney to represent you in this matter of renunciation? If 
not, why not? Do you want additional time to consult with an 
attorney, friends or family advisors?" To each part of that 
question appellant answered "no," "I don't feel this is 
necessary," and "I don't need additional time." The second 
question read: "Is your decision to renounGe based: (a) on 
the fact that the GO1 /Government of Israel/ is considering 
deporting you?; (b) on-your present financTal condition?; ( c )  
on personal or family problems and/or living conditions. (d) 
on influence, force and/or coercion that is being brought upon 
you by any person or persons?" Appellant answered "no" to all 
.four parts of the second question. 

Appellant then made the oath of renunciation, swearing, 
rather than affirming as he did in the case of the statement 
of understanding and the special affidavit, that he absolutely 
and entirely renounced his United States nationality, "together 
with all rights and privileges and all duties of allegiance and 
fidelity thereunto pertaining. " 

After the proceedings were concluded, the consular 
officer executed a certificate of l o s s  of nationality (CLN) in 
appellant's name, as prescribed by law. - 3/ The certificate 

(Cont'd, 

If Consul believes that the renunciant may have 
any reservations, do not repeat do not administer 
the oath of renunciation, but send to the Depart- 
ment for decision a l l  documents and a memorandum 
of conversation in the event of refusal to sign 
affidavits. 

If no reservations are apparent, administer the 
oath of renunciation and send all documents to 
the Department. 

- 3/  Section 3 5 8  of the Immigration and Nationality Act, 8 
U.S.C. 1501, reads as follows: 

Sec. 3 5 8 .  Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under 
any provision of chapter 3 of this title, or 
under any provision of chapter IV of the 
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recited that appellant acquired the nationality of the United 
States by virtue of his birth therein; that he made a formal 
renunciation of United States nationality; and thereby 
expatriated himself under the provisions of section 349(a)(5) 
of the Immigration and Nationality Act. 
the certificate and supporting documents to the Department 
under cover of a memorandum which stated in pertinent part: 

The Embassy forwarded 

Enclosed for the Department's approval 
is a Certificate of Loss  of Nationality 
which was executed by the Embassy in 
the case of N  R  S , 
k/a R  N  S , a Black 
Hebrew who made a formal renunciation 
of his U.S. nationality on March 1 8 ,  
1987 - 
T h e  certificate is accompanied by an 
Oath of Renunciation, a statement of 
understanding and an additional 
Affidavit as requested in reftel. 

Mr. S  proof of U.S. citizen- 
ship was established by the Embassy 
from his birth certificate, copy 
attached. Mr. S  stated that his 
last U.S. passpor s accidentally 
destroyed. 

The Department approved the certificate on September 11, 
1987, approval constituting an administrative determination of 
loss of nationality from which an appeal may be taken to the 
Board of Appellate Review, pursuant to 22 CFR 7.3(a). 

The appeal was entered on May 3, 1989. 

- 3 /  (Cont'd.) 

Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is 
based to the Department of State, in writing, 
under regulations prescribed by the Secretary 
of State. If the report of the diplomatic or 
consular officer is approved by the Secretary 
of State, a copy of the certificate shall be 
forwarded to the Attorney General, 
information, and the diplomatic or consular 
office in which the report was made shall be 
directed to forward a copy of the certificate 
to the person to whom it relates. 

for his 
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I1 

The time limit on appeal to the Board of Appellate 
Review is one year after the date on which the State Department 
approves a CLN. 4/ An appeal filed after that time shall be 
denied unless the-Board determines for good cause shown that 
the appeal could not have been taken within the time allowed. 
- 5/ The State Department on September 11, 1987 approved the CLN 
that was executed in this case. The appeal was filed on May 3, 
1989, eight months after the time allowed for appeal. Since 
timely filing is mandatory and jurisdictional, United States v. 
Robinson, 361 U . S .  220 (19611, the issue posed 1 s  whether the 
Board may entertain this appeal. Whether we may do so, turns 
on whether appellant has shown good cause why he could not 
appeal within the one-year period. 

"Good cause" is a term of art whose meaning is well 
settled. It means a substantial reason, one that affords a 
legally sufficient excuse. Black's Law Dictionary, 5th ed. 
(1979). It is generally accepted to meet the standard of good 
cause, a litigant must show that failure to file an appeal or 
brief in timely fashion was the result of some event beyond his 
immediate control and which to some extent was unforeseeable. 

"I was not even aware that I had a right to appeal much 
less how much time to do so," appellant explained to the 
Board. He asserts that he did not receive the certificate of 
loss of nationality and related documents from the authorities 
of the Community until a short time before he filed the 

- 4/ Section 7.5(b)(l) of Title 22, Code of Federal 
Regulations, 22 CFR 7.5(b)(l), reads as f o ~ ~ o w s :  

A person who contends that the Department's 
administrative determination of l o s s  of nation- 
ality or expatriation under Subpart C of Part 
50 of this Chapter is conkrary to law or fact, 
shall be entitled to appeal such determination 
to the Board upon written request made within 
one year after approval of the Department of 
the certificate of loss of nationality or a 
certificate of expatriation. 

- 5/ 22 CFR 7.5(a) provides in pertinent part that: 

An appeal filed after the prescribed 
time shall be denied unless the Board 
determines for good cause shown that the 
appeal could nok have been filed within the 
prescribed time. 
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. -  appeal, These papersB he c o n t e s d s ,  were i n k e r c e p ~ e a  anZ 

wizhheld f r o %  k i n  by the leadership, I .  

Federai regulations prescribe that a person who has been 
held to have expatriated himself shall be informed in writing 
at the Zime the CLN is forwarded to him of the right of appeal 
to this Board within one year after approval of the CLN. 22 
CFR 50.52, Information about th? right of appeal, the time 
limit on appeal and appeal procedures is set forth on the 
reverse of the CLN. 

In this case, the Department s e n t  a copy of the approved 
CLN to the Embassy to forward to appellant on September 18, 
1987, Although there is no record that the Embassy forwarded 

c9rnplle.j w i t n  I S M  and regulations, 
1 ~ -  F -  si;pp. 138 ;S ,D,N,V,  l951), Er. che absence of evidence 
t~ the contraryp it is presumed that public officers properly 
aischarge t h e i r  official duties, What happened to 
the Embassygs transmitkal letter and the CLN after dispatch Is 
" r n  r, c. c s, m a r k e r  Gf PecO d *  Xe Mill howeverp accept appellaak's 
contermtion that he did not receive the letter addressed to him 
when it arrived at the Community's enclave at Dimona where he 
was living in the autumn of 1987. Quite possibly the letter 
was, as appellant maintains, withheld from him at that time, 
for we note that the Community has often withheld from 
Community members communications addressed to them. 
Embassy at Tel Aviv stated recently in response to an inquiry 
of the Board concerning the appeal of another Black Hebrew 
whether mail to members might be intercepted by Community 
officials: 

L' ,ne ZLN.or if i t  did so, when, it may be presumed that it 
. . "  : 1  See , -  Boissonnas v,  Achesons 

? n ;  r_ 

9~ 

As the 

Since the Hebrew Israelite members lead 
a communal life under the authoritative 
leadership of Ben-Ami Carter, with one 
central postal address in Dimona, it is 
most likely that the mail is intercepted 
and in certain cases withheld from the 
addressees. - 6/ 

Federal regulations prescribe that a person who is the 
subject of a CLN shall be given prompt notice of the right to 
take an appeal within one year after approval of In 
this case, although notice of the right to appeal probably was 
sent to appellant, we are satisfied that he did not receive it 
because of meddlesome third parties. In cases where an 

the CLN. 

- 6/  
Department, No. 13577, Sept. 2 2 ,  1989. 

Telegram from the U.S. Embassy, Tel Aviv, to the 
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appellant who has made a formal renunciation of United States 
nationality alleges that he or she never received a copy of the 
approved CLN and notice of the right of appeal, the Board has 
taken the position that even if it could be established that 
such documents never reached appellant, he or she had a duty, 
given unambiguous character of the act of formal renunciation 
and his or her evident awareness that citizenship has been 
terminated, to make timely inquiry about possible recourse, and 
that failure to do so warranted the conclusion that no good 
cause had been shown why the appeal could not, have been timely 
filed. The circumstances in the instant case are quite 
different from those in the type of case posited above which 
usually involved a very substantial delay in taking an appeal, 
typically 10 years or more. Here, the delay was, beyond 
reasonable doubt, attributable to a cause beyond appellant's 
control. He has shown good faith by filing an appeal within a 
very shork time after obtaining access to the documents which 
he should have been given at least a year earlier. This being 
so and since the delay is obviously de minimis and not 
prejudicial to the Department of State, we find that appellant 
has shown good cause for not filing within the time allowed. 
Accordingly, we proceed to consider the case on the merits. 

I11 

Section 349(a)(5) of the Immigration and Nationality Act 
provides that a national of the United States shall lose his 
nationality by voluntarily making a formal renunciation of 
United States nationality before a consular officer of the 
Unit-ed States in the manner prescribed by the Secretary of 
State with the inkention of relinquishing nationality. 

The record shows that appellant's formal renunciation of 
United States nationality was executed in accordance with law 
and in the form prescribed by the Secretary of State. He thus 
brought himself within bhe purview of the statute, Therefore 
the firsb issue we address is whether appellant voluntarily 
made a formal renunciation of his United States nationality. 

In law, it is presumed that one who performs a statutory 
expatriative act does so voluntarily, but the presumption may 
be rebutted upon a showing by a preponderance of the evidence 
that the act was not voluntary. 7 /  Therefore, to prevail, 
appellant must establish that his-renunciation was the result 
of circumstances khat deprived him of the opportunity to make a 
free choice. 

- 7 /  
U.S .C .  1481(b), provides that: 

Section 349(b) of the Immigration and Nationality Act, 8 
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(b) Whenever the loss of United States 
nationality is put in issue in any action or 
proceeding commenced on or after the enactment 
of this subsection under, or by virtue of, the 
provisions of this or any other Act, the burden 
shall be upon the person or party claiming that 
such loss occurred, to establish such claim by a 
preponderance of the evidence. 
commits or performs, or who has committed or 
performed, any act of expatriation under the 
provisions of this or any other Act shall be 
presumed to have done so voluntarily, but such 
presumption may be rebutted upon a showing, by 
a preponderance of the evidence, thak the ack 
or acts committed or performed were not done 
voluntar ily , 

Any person who 

Appellant submits that the following considerations 
rendered his renunciation of nationality involuntary. 

I was under tremendous pressure at that 
time (on that day!::); specifically under 
the threat of reprisals of being ostra- 
cised and expulsed from the Black Hebrew 
Community. I didn't want t o  be separated 
from my friends and loved ones, and be 
'singled out' as one being disobedient to 
the will of the leaderhip oE the Black 
Hebrews. I was also constantly under the 
threat of possible deportation (from the 
state of Israel), and having to deal with 
the 'economic instability' of our situation 
in Israel. These pressures and others 
numbed my mind to the reality of the 
situation of my denouncing my American 
citizenship on that day of March 18, 1987. 

My contention is that blind obedience 
under the pressure of the order given to 
me by officials of the Black Hebrew 
Community and the afore menkioned pressures, 
did not constitute a voluntary attempt on 
my part to purposely and willfully relin- 
quish my American citizenship. That, in 
actually /sic7 the culmination of pressures 
and the situation I was in at that time, 
caused me to act as I did. 
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Citizenship being an important civil right can only be 
waived as the result of free and intelligent choice." Inouye 
et al. v. Clark, et al., 73 F. Supp. 1000, 1004 (S.D. Cal. 
1947), reversed on procedural grounds, Clark, Atty. Gen. et al. 
v. Inouye et al., 175 F.2d 740 (9th Cir. 1949). A voluntary 
act is one "proceeding from one's own choice or full consent 
unimpelled by another's influence. To determine whether an act 
is voluntary, "the trier of fact must examine all relevant 
facts and circumstances which might cause the actor to depart 
from the exercise of free choice and respond to compulsion from 
others." Kasumi Nakashima v. Acheson, 98 F.Supp. 11, 12 (S.D. 
Cal. 1951). 

In examining appellant's claim that he was coerced into 
making a formal renunciation of United States nationality, we 
are also guided by the injunction of Mr. Justice Frankfurter in 
his concurring opinion in Nishikawa v. Dulles, 365 U.S. 129, 
140 (1958): 

Where a person who has been declared 
expatriated contests that declara- 
tion on grounds of duress, the 
evidence in support of this claim 
must be sympathetically scrutinized. 
This is so bokh because of the 
extreme gravity of being denation- 
alized and because of the subtle, 
psychologic fachors that bear on 
duress. 

The means of exercising duress - interfering with 
one's freedom of choice - is not limited to force or threat of 
force. Fear of loss of an important right or privilege "can be 
more coercive than fear of physical violence." 
Nakashima v. Acheson, supra, at 13. See also Takano v. Dulles, 
116 F. Supp. 307,. Hawaii 1953). 

Although there is limited direct: evidence that appellant 
was ordered to renounce citizenship, circumstantial evidence 
leaves little doubt that, as he maintains, he acted in response 
to instructions of the Community leadership. The Board takes 
note t:hat since 1973 the Community has directed many members to 
renounce their citizenship. Approximately 360 have done so 
since 1973; 275 between 1985 and 1988. Those who have appealed 
loss of their nationality to the Board have given such 
consistent accounts of the pressure brought upon them as to 
lend credibility to this appellant's contention. - 8/ Nor is 

Kasumi 

- 8/ 
I.Y.A., decided June 30, 1988; Matter of M.A.I., decided June 

See Matter of M.E.G., decided February 13, 1986; Matter of 
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there doubt that appellant and the others who renounced when he 
did were escorted to the Embassy by a Community official who 
listened to the preliminary briefing about renunciation that 
was given to the renunciants by the local employee of the 
Embassy and who remained in the waiting room while each 
renunciant performed the act in the consul's office. - 9/ 

Against appellant's allegations that he was subjected to 
duress and the circumstantial evidence that pressure was 
exerted on him, are the two statements he signed on the day he 
renounced in which he declared thak his act was voluntary. 
These statements are, of course, evidentially important, but 
not dispositive. They must be weighed against all the relevant 
facts and circumstances in the case that bear on the issue of 
voluntariness. 

In weighing the sum of the evidence, we must determine 
whether the quantum of influence brought to bear on appellant 
was sufficient to render his act involuntary. To determine 
whether the quantum of influence rose to the level of legal 
duress entails making a judgment whether he had a reasonable 
alternative to relinquishing his citizenship. To prevail 
appellant must at a minimum show that he had no reasonable 
alternative to complying wikh the order of the Community that 
he renounce his citizenship. 

- 8 /  (Cont'd.) 

30, 1988; Matter of S.J.P., decided June 30, 1989; Matter of 
L.P.C., decided July 5, 1989; Matter of T.A.H, decided January 
-90; Matter of M.J.S., February 2, 1990; Matter of V.P.A, 
February 22, 1990; Matter of G.J.P., March 2 2 , 1 9 9 0 ; e r  - 
of M.T.B., May 15, 1990. 

- 9/ 
No. 14505, October 1 2 ,  1988 

See telegram from the United States Embassy at Tel Aviv, 

One of Mr. Ben Ami Carter's [Community 
leader] 'Lieutenants' has escorted pros- 
pective renunciants (not exceeding four 
persons at one time) to the Embassy. He 
has remained with them in the CITSVCS 
interior waiting room until every one is 
interviewed separately, and has then 
escorted them out of the Embassy after the 
renunciation procedure is over. He is 
never present during the renunciation 
procedure. 
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We have been told little of appellant's background and 
his experiences as a member of the Community. The record 
shows, however, that appellant had some brief post-high school 
education and was a mature person when he decided to go to 
Israel to join the Black Hebrews. When he renounced his 
citizenship he was 3 7  years old. From these sparse facts it is 
reasonable to infer, absent contrary evidence, that appellant 
had the experience, judgment and resourcefulness of an average 
adult male. Thus, the situation in which he found himself in 
1 9 8 7  was stronger and therefore demonstrably different from 
those of several other Black Hebrews (a very young man and 
several young women) whose appeals we have heard and decided in 
their favor. He has offered no evidence to show that he would 
have been physically abused if he had refused to obey orders of 
the Community leadership. He has not shown that he had no 
alternative to doing what he allegedly was told to do. He has 
not spelled out, for example, why he could not leave the 
Community as he later in fact did. 

What apparently constrained appellant from defying the 
Community leadership was not lack of courage or capacity to 
fend for himself, but a sense that because the Community 
fulfilled some kind of spiritual or psychological need, being 
forced to leave it as punishment for disobedience would be 
intolerable. Outside influence there may have been. 
Appellant's failure to stand up to it, ho,wever, sprang not from 
his being in a position of weakness vis-a-vis the Community 
leadership, but rather from what appears to have been his 
perception that l o s s  of his citizenship was of lesser import 
than possible loss of his rights and privileges as a member of 
the Community. 

In short, appellant has not shown that the pressure to 
which he says he was subjected was so strong as to negate his 
freedom of choice. For he has not established thak he lacked 
an alternative to resist the demands of the Community. Thus, 
appellant was in effect in a situation where he had sufficient 
opportunity to make a decision based on personal choice. Such 
a situation cannot objectively be described as one of duress. 
See Jolley v. Immigration and Naturalization Service, 441 F.2d 
1 2 4 5 7  ( 5 t h  Cir. 1 9 7 1 ) ,  cert. denied, 404 U.S. g46 ( 1 9 7 1 ) .  

Appellant has not rebutted the statutory presumption 
that he renounced his United States nationality voluntarily. 

Finally, there is the question whether appellant 
intended to relinquish his United States nationality when he 
formally renounced it. 
proving by a preponderance of the evidence that such was his 
intention. Section 349(b) of the Immigration and Nationality 

The government bears the burden of 
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Act (note 7 supra) and Vance v. Terrazas, 444 U.S. 2 5 2  (1980). 
Intent may be proved by a person's words or found as a fair 
inference from proven conduct. Id. at 260. - 

Formal renunciation of United States citizenship in the 
manner mandated by law and in the form prescribed by the 
Secretary of State is, on its face, unequivocal and final. " A  
voluntary oath of renunciation is a clear statement of desire 
to relinquish United States citizenship." Davis v. District 

. Director, Immigration and Naturalization Service, 481 F.Supp. 
2178, 1181 (D.D.C. 1979). 
inherent in the act. The words of the oath of renunciation are 
unambiguous: 

Intent to abandon citizenship is 

I hereby absolutely and entirely 
renounce my United States nationality 
together with all rights and privi- 
leges and a l l  duties of allegiance 
and fidelity thereunto pertaining. 

the oath of renunciation knowingly and intelligently, as well 
as voluntarily. The record shows that appellant, a mature 
person, acted in full consciousness of the consequences of his 
act. He signed two statements in which he acknowledged that he 
knew what he was doing and what the consequences of 
renunciation were. Furthermore, he knew that deportation to 
the United States would be obviated if he were to renounce his 
United States nationality; so he acted to ensure that it would 
be. We perceive no inadvertence or mistake of law or fact on 
appellant's part. 

our sole inquiry therefore is whether appellant executed 

In sum, appellant's voluntary forfeiture of his United 
States nationality was accomplished in due and proper form and 
with his full consciousness of the gravity of the act. 

Upon consideration of the foregoing, we conclude that 
appellant expatriated himself on March 18, 1987 by making a 
formal renunciation of his United States citizenship before a 
consular officer of the United States in the form prescribed by 
the Secretary of State. 
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Accordingly, we affirm the Department's administrative 
determination of September 11, 1987 to that effect. 

Edward G. Misey, Mem 
./ 




