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I N  THE MATTER OF: J  V  P  

T h i s  i s  a n  a p p e a l  from a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of  t h e  Department of S t a t e ,  d a t e d  J a n u a r y  2 4 ,  1984 ,  t h a t  
a p p e l l a n t ,  J  V  P ,  e x p a t r i a t e d  h imse l f  on J u l y  
1 9 ,  1983 unde r  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 5 )  of  t h e  
Immigra t ion  a n d  N a t i o n a l i t y  A c t  by making a formal  r e n u n c i a t i o n  
of h i s  Uni ted  S t a t e s  n a t i o n a l i t y  b e f o r e  a c o n s a l a r  o f f i c e r  of 
t h e  Uni ted  S t a t e s  a t  Ot tawa,  Ginada. 1/ - 

For t h e  r e a s o n s  g i v e n  below, we c o n c l u d e  t h a t  t h e  a p p e a l  
i s  t ime- bar red  a n d  n o t  p r o p e r l y  b e f o r e  t h e  Board.  I t  i s  
a c c o r d i n g l y  d i s m i s s e d  f o r  l a c k  o f  j u r i s d i c t i o n .  

I 

A p p e l l a n t ,  who was born on    
o b t a i n e d  Un i t ed  S t a t e s  n a t i o n a l i t y  by v i r t u e  of n a t u r a l i z a t i o n  
b e f o r e  t h e  F e d e r a l  D i s t r i c t  Court  f o r  t h e  Weste rn  Dis t r ic t  of  
Pennsylvania  i n  Er ie ,  on June  3, 1 9 6 4 .  I n  J u l y  1983,  a p p e l l a n t  
l e f t  h i s  home i n  Erie  and  went t o  Ottawa. T h e r e  h e  v i s i t e d  t h e  
Uni ted  S t a t e s  Embassy on  J u l y  1 9 ,  1983  f o r  t h e  p u r p o s e  of 
renouncing  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y .  T h e  r e c o r d  shows 
t h a t  a p p e l l a n t  i n  t h e  p r e s e n c e  of  two w i t n e s s e s  and  a c o n s u l a r  
o f f i c e r  swore t h a t  h e  had had read t o  h i m  a s t a t e m e n t  of 
u n d e r s t a n d i n g .  I n  t h e  s t a t e m e n t  h e  d e c l a r e d ,  i n t e r  a l i a ,  -- 

- 1/ S e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  Immigra t ion  a n d  N a t i o n a l i t y  A c t ,  8 
U.S.C.  l 4 8 1 ( a ) ( 5 ) ,  r e a d s  a s  f o l l o w s :  

Sec. 349. ( a )  A p e r s o n  who i s  a n a t i o n a l  
of  t h e  Uni ted  S t a t e s  w h e t h e r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o se  h i s  n a t i o n a l i t y  by 
v o l u n t a r i l y  pe r fo rming  a n y  o f  t h e  f o l l o w i n g  
a c t s  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
Uni ted  S ta tes  n a t i o n a l i t y  - 

. * *  

(5) making a fo rma l  re- 
n u n c i a t i o n  of  n a t i o n a l i t y  b e f o r e  a 
d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of  
t h e  Un i t ed  S t a t e s  i n  a f o r e i g n  
s t a t e ,  i n  such  form a s  may b e  
p r e s c r i b e d  by t h e  S e c r e t a r y  of 
S t a t e ;  o r  ... 
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t h a t  h e  d e c i d e d  v o l u n t a r i l y  t o  exercise  h i s  r i g h t  to  r e n o u n c e  
h i s  c i t i z e n s h i p ;  a c k n o w l e d g e d  t h a t  h e  would t h e r e b y  become a n  
a l i e n  t o w a r d  t h e  U n i t e d  S t a t e s ;  t h a t  h e  had been  a f f o r d e d  a n  
o p p o r t u n i t y  t o  make a s e p a r a t e  w r i t t e n  s t a t e m e n t  e x p l a i n i n g  h i s  
r e a s o n s  f o r  r e n o u n c i n g  a n d  chose  t o  d o  so :  t h a t  t h e  e x t r e m e l y  
ser ious  n a t u r e  o f  h i s  c o n t e m p l a t e d  a c t  had  been  e x p l a i n e d  t o  
h im,  by a c o n s u l a r  o f f i c e r ,  a n d  t h a t  h e  f u l l y  u n d e r s t o o d  t h e  
c o n s e q u e n c e s ,  

I n  a s e v e n  p a g e  s t a t e m e n t  e x p l a i n i n g  h i s  r e a s o n s  €or  
r e n u n c i a t i o n ,  w h i c h  a p p e l l a n t  d e s c r i b e d  a s  a " f o r m a l  
d e n u n c i a t i o n  o f  American c i t i z e n s h i p , '  h e  s t a t e d  t h a t  a " m a j o r  
r e a s o n "  was t h a t  P r e s i d e n t  Reagan a n d  t h e  W h i t e  House, t h r o u g h  
a s u b o r d i n a t e ,  had i n f o r m e d  him on J u l y  13 ,  1 9 8 3  t h a t  h e  was 
'an u n a c c e p t a b l e  p e r s o n , "  a n d  was t h r e a t e n e d  w i t h  t h e  W h i t e  
House secret s e r v i c e .  H e  a l s o  c o m p l a i n e d  t h a t  h i s  
c o n s t i t u t i o n a l  r i g h t s  had b e e n  v i o l a t e d  i n  Erie ,  P e n n s y l v a n i a  
o v e r  a n  e x t e n d e d  p e r i o d  of time; t h a t  h e  had b e e n  t h e  v i c t i m  of 
more t h a n  t w e n t y - f i v e  crimes; a n d  d i s c r i m i n a t e d  a g a i n s t .  H e  
c o n c l u d e d  by s t a t i n g  t h a t :  

I h a v e  a s k e d  f o r  p e r m i s s i o n  t o  e m i g r a t e  
t o  G n a d a ,  Sweden, Mexico, a n d  t h e  S o v i e t  
Union.  I h a v e  r e c e i v e d  no f i n a l  r e s p o n s e  
f r o m  a n y  of t h o s e  c o u n t r i e s .  However, i t  
i s  a n  i m p o s s i b i l i t y  f o r  me t o  s t a y  i n  t h e  
U.S. u n d e r  t hese  c o n d i t i o n s  o f  d e p r i v a t i o n  
a n d  d i s c r i m i n a t i o n  a n d  crime. 

Af t e r  e x e c u t i n g  t h e  s t a t e m e n t  of u n d e r s t a n d i n g ,  
a p p e l l a n t  made t h e  o a t h  of r e n u n c i a t i o n ,  which  r e a d s  i n  
ope ra t ive  p a r t  a s  f o l l o w s :  

T h a t  I d e s i r e  t o  m a k e  a formal renun-  
c i a t i o n  of my American n a t i o n a l i t y ,  a s  
p r o v i d e d  by s e c t i o n  3 4 9 ( a ) ( 5 )  o f  t h e  
Immigration a n d  N a t i o n a l i t y  A c t  a n d  
pu r sua n t t h e r e t o  I h e r e b y  a b s o l  u t e l  y 
a n d  e n t i r e l y ,  r e n o u n c e  my U n i t e d  
S t a t e s  n a t i o n a l i t y  t o g e t h e r  w i t h  a l l  
r i g h t s  a n d  p r i v i l e g e s  a n d  a l l  d u t i e s  
o f  a l l e g i a n c e  a n d  f i d e l i t y  t h e r e u n t o  
p e r t a i n i n g .  

A f t e r  t h e  f o r m a l i t i e s  o f  r e n u n c i a t i o n  were c o m p l e t e d ,  
a p p e l l a n t  r e t u r n e d  t o  E r i e .  T h e  c o n s u l a r  o f f i c e r  who p r e s i d e d  
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executed a c e r t i f i c a t e  of loss of na t iona l i ty  i n  a p p e l l a n t ' s  
name, a s  required by law. 2/ Therein t h e  o f f i c e r  c e r t i f i e d  
t h a t  appel lant  acquired Uniced S t a t e s  na t iona l i ty  by v i r t u e  of  

. - na tu ra l i za t ion ;  tha t  h e  made a formal renunciation of t h a t  
na t iona l i ty ;  and thereby expat r ia ted  h i m s e l f  under the  
provisions of sect ion 3 4 9 ( a ) ( 5 )  of the  Immigration and 
National i ty  A c t ,  

The Embassy forwarded t h e  c e r t i f i c a t e  t o  the  Department 
under cover of a memorandum t h a t  read i n  per t inent  pa r t  a s  
f 01 1 ow s: 

Consular o f f i c e r  recommends t h a t  the  
C e r t i f i c a t e  of Loss of Nat ional i ty  be 
disapproved by the  Department. Mr. 
P  gave t h e  impression of being 
mentally unstable  during h i s  interview 
w i t h  the consular  o f f i c e r .  He mention- 
ed tha t  h e  had been t r ea ted  by Dr. 
Felix Simora from October 1 9 8 2  u n t i l  
j u s t  recently.  P  signed a 
privacy a c t  waiver permitt ing Dr. 
Simora t o  re lease  medical informa- 
t i o n  regarding diagnosis  and prog- 
nosis .  

Consular o f f i c e r  telephoned the  
o f f i c e  of t h e  Legal Attache i n  
Ottawa and informed t h a t  o f f i c e  of 
t h e  renunciation case.  The o f f i c e  

- 2/ 
U.S.C.  1 5 0 1 ,  reads a s  follows: 

Section 358 of the Immigration and National i ty  A c t ,  8 

Sec. 358. Whenever a diplomatic or  consular 
o f f i c e r  of the  United S t a t e s  has reason t o  be- 
l i e v e  t h a t  a person while i n  a foreign s t a t e  
has l o s t  h i s  U n i t e d  S t a t e s  na t iona l i ty  under 
any provision of chapter 3 of t h i s  t i t l e ,  or 
under any provision of chapter  I V  of t h e  
Nat ional i ty  A c t  of 1 9 4 0 ,  a s  amended, he s h a l l  
c e r t i f y  the  f a c t s  upon which  s u c h  be l ie f  i s  
based t o  the  Department of S t a t e ,  i n  wri t ing,  
under  regulat ions prescribed by the Secretary 
of S ta te .  I f  t h e  report  of t h e  diplomatic or 
consular o f f i c e r  i s  approved by t h e  Secretary 
of S ta te ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  Attorney General, f o r  h i s  
information, and the  diplomatic or consular 
o f f i c e  i n  which t h e  report  was made s h a l l  be 
d i rec ted  t o  forward a copy of the  c e r t i f i c a t e  
t o  the  person t o  whom it r e l a t e s .  
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i 

of t h e  F . B . I .  i n  Erie ,  Pennsy lvan ia  
was a l s o  n o t i f i e d .  F . B . I .  o f f i c e  i n  
Er ie  r e p o r t e d  t h e y  have knowledge of 
P  and t h a t  t h e  c o n s u l a r  
o f f i c e r ' s  o b s e r v a t i o n  of  t h i s  p e r s o n ' s  
menta l  i n s t a b i l i t y  was q u i t e  c o r r e c t . .  . . 

On August 23, 1983,  D r .  F e l i x  S. Simora of Erie  w r o t e  t o  
t h e  Department t o  g i v e  t h e  f o l l o w i n g  d i a g n o s i s  of a p p e l l a n t :  

W h i l e  h e  [Mr. P  was under  
my care,  [ f rom Oc tobe r  of  1982 
th rough  May 19831 h e  had been 
c o h e r e n t  and  r e l e v a n t  and  showed 
no g r o s s  p s y c h o t i c  symptoms 
when h e  was t a k i n g  h i s  med ica t ion .  
L i  t h i  um c a  rbona t e . 
However, w i t h o u t  t h e  m e d i c a t i o n  i t  i s  
p o s s i b l e  t h a t  h e  c o u l d  a c t  i n c o h e r e n t-  
l y  and  n o t  n e c e s s a r i l y  know t h e  e n t i r e  
meaning a n d  consequences  o f  h i s  i n t e n -  
t i o n  t o  g i v e  u p  h i s  American c i t i z e n s h i p .  

On September  6, 1983,  t h e  Department informed t h e  
Embassy a t  Ottawa of  t h e  f o r e g o i n g  medica l  e v a l u a t i o n  and  
s t a t e d  t h a t  i n  l i g h t  of t h a t  i n f o r m a t i o n  
t o  t a k e  any  a c t i o n  i n  t h e  case f o r  t h e  time be ing .  
w r o t e  t o  t h e  S e c r e t a r y  o f  S t a t e  on November 30, 1983  t o  i n q u i r e  
w h a t  d e c i s i o n  h e  had made i n  h i s  c a s e .  H e  w r o t e  t o  t h e  
Department a g a i n  on December 1 7 ,  1983, n o t i n g  t h a t  h e  had been  
w a i t i n g  f o r  f i v e  months f o r  t h e  Department t o  make a d e c i s i o n  
i n  h i s  case. 
v i o l a t e d  s i n c e  h e  re turned t o  Er ie  a f t e r  h i s  " d e n u n c i a t i o n . "  
Concluding,  h e  a s s e r t e d  t h a t :  

i t  was n o t  w i l l i n g  
A p p e l l a n t  

He s t a t e d  t h a t  more of h i s  r i g h t s  had been 

I do n o t  i n t e n d  on  r e c a n t i n g  a n y t h i n g  
I s t a t e d  i n  t h e  w r i t t e n  documents 
J u l y  1 9 t h .  I f  my d e n u n c i a t i o n  i s  
a c c e p t e d ,  I w i l l  g l a d l y  leave. I f  my 
d e n u n c i a t i o n  i s  d e n i e d  I DEMAND A 
FORMAL INVESTIGATION INTO THE CRIMES 
COMMITTED AGAINST ME HERE I N  E R I E ,  
PENNSYLVANIA BY THE FEDERAL GOVERN- 
MENT. [Emphasis  i n  o r i g i n a l . ]  

T h e  Department r e p l i e d  on J a n u a r y  9, 1984  t o  a p p e l l a n t ' s  
l e t t e r  t o  t h e  S e c r e t a r y  o f  November 3 0 ,  1983.  
c o n s u l a r  o f f i c e r  who a d m i n i s t e r e d  t h e  o a t h  of r e n u n c i a t i o n  
b e l i e v e d  t h a t  a p p e l l a n t  might  have been under  s t r e s s ,  t h e  
Department  r e q u e s t e d  t h a t  a p p e l l a n t  o b t a i n  a s t a t e m e n t  from h i s  

Not ing  t h a t  t h e  
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d o c t o r  s e t t i n g  f o r t h  why h e  m i g h t  h a v e  appeared i n  t h e  
c o n d i t i o n  s t a t e d  by t h e  c o n s u l ,  a n d  why h i s  r e a s o n i n g  m i g h t  
h a v e  been  impaired. 

I n  a l e t t e r  d a t e d  J a n u a r y  1 7 ,  1 9 8 4 ,  a p p e l l a n t  a s s u r e d  
t h e  D e p a r t m e n t  t h a t  h e  was f u l l y  aware o f  t h e  c o n s e q u e n c e s  of 
h i s  a c t i o n s  when h e  " d e n o u n c e d "  h i s  U . S .  c i t i z e n s h i p  i n  1 9 8 3 .  
I n  a d d i t i o n ,  h e  e m p h a s i z e d  t h e  v a r i o u s  d i f f i c u l t i e s  h e  was 
e x p e r i e n c i n g  w i t h  n e i g h b o r s  a n d  law e n f o r c e m e n t  o f f i c i a l s  i n  
Er ie ,  P e n n s y l v a n i a .  He s t a t e d ,  " [ u ] n l e s s  I g e t  a f u l l  
i n v e s t i g a t i o n  o n  t h e  crimes committed a g a i n s t  me h e r e ,  I d o n ' t  
want  t o  be a c i t i z e n  of t h e  U n i t e d  S ta te s . "  

A f t e r  r e c e i v i n g  t h e  f o r e g o i n g  c o m m u n i c a t i o n ,  t h e  
D e p a r t m e n t  o n  J a n u a r y  24, 1 9 8 4  a p p r o v e d  t h e  c e r t i f i c a t e  o f  l o s s  
of n a t i o n a l i t y  t h a t  had b e e n  e x e c u t e d  i n  a p p e l l a n t ' s  name. T h e  
D e p a r t m e n t  so i n f o r m e d  him by l e t t e r  d a t e d  J a n u a r y  26 ,  1 9 8 4 .  
The D e p a r t m e n t  c o n c l u d e d  t h a t  " t h e  e v i d e n c e  now of r e c o r d  is  
s u f f i c i e n t  t o  e s t a b l i s h  t h a t  y o u r  r e n u n c i a t i o n  of U.S. 
c i t i z e n s h i p  s h o u l d  b e  a c c e p t e d  d e s p i t e  t h e  f a c t  t h a t  you d i d  
n o t  s u p p l y  a m e d i c a l  s t a t e m e n t  a s  r e q u e s t e d . '  A p p e l l a n t  
acknowledged  receipt o f  t h e  D e p a r t m e n t ' s  l e t t e r  w i t h  e n c l o s e d  
c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  o n  March 20,  1 9 8 4 .  

A c c o r d i n g  t o  a p p e l l a n t ,  h e  s u b s e q u e n t l y  a p p l i e d  f o r  
r e i n s t a t m e n t  o f  h i s  I t a l i a n  c i t i z e n s h i p .  H i s  request was 
d e n i e d ,  however ,  d u e  t o  t h e  f a c t  t h a t  h e  had c l a i m e d  U.S. 
c i t i z e n s h i p  t o  a v o i d  I t a l i a n  m i l i t a r y  s e r v i c e .  T h e r e f o r e ,  h e  
was d e n i e d  a n  I t a l i a n  passport  u n t i l  h e  had s a t i s f i e d  I t a l y ' s  
m i l  i t a  r y  r e q u i  r ement  s . 

On October 1 5 ,  1 9 8 4 ,  a p p e l l a n t  wrote t o  t h e  D e p a r t m e n t  
r e q u e s t i n g  a " c h a n g e  of s t a t u s "  a n d  r e i n s t a t e m e n t  of h i s  U . S .  
c i t i z e n s h i p .  The D e p a r t m e n t  d e n i e d  h i s  request on  October 24, 
1 9 8 4 ,  s t a t i n g  t h a t  h e  had  n o t  p r e s e n t e d  s u f f i c i e n t  e v i d e n c e  t o  
w a r r a n t  s u c h  a n  a d m i n i s t r a t i v e  r e v i e w .  On O c t o b e r  29, 1 9 8 4 ,  
a p p e l l a n t  s u b m i t t e d  a l e t t e r  from t h e  Warren  S t a t e  Hospi ta l ,  
d a t e d  J u l y  11, 1 9 8 4 ,  which  s t a t e d  t h a t  h e  had b e e n  a d m i t t e d  t o  
t h e  Hospital  o n  J u n e  22, 1 9 8 4 ,  almost o n e  y e a r  a f t e r  t h e  
e x p a t r i a t i n g  a c t ,  a n d  a t  t h a t  time was f o u n d  t o  be 
n o n- p s y c h o t i c .  On November 9 ,  1 9 8 4 ,  t h e  D e p a r t m e n t  n o t i f i e d  
a p p e l l a n t  t h a t  i t  was s t i l l  u n a b l e  t o  o v e r t u r n  i t s  o r i g i n a l  
d e c i s i o n .  

A p p e l l a n t  g a v e  n o t i c e  of a p p e a l  t o  t h e  Board  o f  
Appe l la te  Review o n  December 5, 1 9 8 4 .  B r i e f s  were e x c h a n g e d  
a n d  J u l y  22, 1 9 8 4  was set f o r  o r a l  a r g u m e n t ,  a s  a p p e l l a n t  
r e q u e s t e d .  He, however ,  l a t e r  wa ived  o ra l  a r g u m e n t .  Then on 
O c t o b e r  25, 1 9 8 5 ,  t h e  Board  of A p p e l l a n t  Review a d v i s e d  t h e  
D e p a r t m e n t  a s  fo l lows :  
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Appel lant  has  informed t h e  Board of  
Appe l la te  Review t h a t  h e  w i s h e s  t o  
withdraw h i s  c i t i z e n s h i p  appea l .  H i s  
t e l egrams  t o  t h e  Board of October 1 5  
and October 18 ,  1985, c o p i e s  a t t a c h e d ,  
confirmed by h i s  te lephone c a l l  t o  t h e  
Chairman of t h e  Board of October 23, 
1985, c o n s t i t u t e  h i s  formal reques t  
f o r  withdrawal.  T h e  Chairman's te legram 
t o  a p p e l l a n t  of October 22,  1985 i s  
a 1  so a t t a c h e d .  

I n  h i s  t e l ephone  c a l l  on October 23rd, 
a p p e l l a n t  s t a t e d  t h a t  since t h e  wrongs 
h e  a l l eges  h e  has  been sub j ec t ed  t o  
since h i s  r enunc i a t i on  have not  been 
r i gh t ed  by t h e  United S t a t e s  Government, 
h e  s e e s  no p o i n t  i n  t r y i n g  t o  recover  
h i s  U n i t e d  S t a t e s  c i t i z e n s h i p .  

I n  v i e w  of a p p e l l a n t ' s  request, t h e  
Board has  on t h i s  d a t e  removed h i s  
appeal  from t h e  docket  and has  a p p r i s e d  
a p p e l l a n t  of t h e  Board ' s  a c t i o n  by a copy 
of t h i s  memorandum. The Department 's  
a d m i n i s t r a t i v e  record  i s  re tu rned  here- 
w i t h .  

Nearly fou r  y e a r s  passed.  On Ju ly  5, 1989, a p p e l l a n t  
wrote  t o  t h e  Board, s t a t i n g  t h a t :  " I t  h a s  been a most 
d i scomfor t ing  set of y e a r s  s ince I withdrew my o r i g i n a l  
appea l . .  . ." He enclosed a p e t i t i o n  " t o  re-open t h e  o r i g i n a l  
case of appea l .  " 

I n  t h e  " p e t i t i o n "  a p p e l l a n t  a s s e r t e d ,  i n t e r  a l i a  t h a t :  - -' 
T h e  withdrawal of t h e  o r i g i n a l  appea l  
was made i n  h a s t e ,  a s  t h e  Appel lant  
s a w  t h e  s t a t u t e  of l i m i t a t i o n s  run o u t  
on p ro secu t i ng  t h e  very c r i m i n a l s  f o r  
which were r e s p o n s i b l e  f o r  h i s  
o r i g i n a l  d e c i s i o n  t o  renounce h i s  US 
C i t i z ensh ip ;  such a d e c i s i o n  was a 
product of severe s t r e s s ,  and a pro-  
duc t  of ' l a ck  of l e g a l  a c t i o n  by t h e  
U S  government. '  

Acknowledging a p p e l l a n t ' s  l e t t e r ,  t h e  Chairman informed 
h im t h a t :  'Since you withdrew your o r i g i n a l  appea l ,  t h e r e  i s  
no ques t i on  of r e i n s t a t i n g  it. You m u s t  begin anew." On J u l y  
25 ,  1989, a p p e l l a n t  f i l e d  a new appea l .  
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I1 

AS a th resho ld  ma t t e r ,  we m u s t  determine whether t h i s  
appea l ,  w h i c h  was f i l e d  fou r  and one hal f  y e a r s  a f t e r  t h e  S t a t e  
Department determined t h a t  a p p e l l a n t  expa t r i a t ed  himself ,  may 
be deemed t i m e l y .  - 3/ 

T h e  Board 's  j u r i s d i c t i o n  depends on whether t h e  appeal  
was f i l e d  w i t h i n  t h e  a p p l i c a b l e  l i m i t a t i o n ,  f o r  t i m e l y  f i l i n g  
i s  mandatory and j u r i s d i c t i o n a l .  U n i t e d  S t a t e s  v .  Robinson, 
361 U . S .  2 2 0  ( 1 9 6 1 ) .  T h u s ,  i f  one, providing no l e g a l l y  
s u f f i c i e n t  excuse, f a i l s  t o  t ake  an  appeal  w i t h i n  the - 

prescr ibed  l i m i t a t i o n ,  t h e  appeal  m u s t  be dismissed f o r  l ack  of 
j u r i s d i c t i o n .  Cos te l lo  v .  United S t a t e s ,  365 U . S .  2 6 5  ( 1 9 6 1 ) .  

W i t h  r espec t  t o  t h e  l i m i t  on appeal  t o  t h e  Board of 
Appel la te  Review,  s e c t i o n  7 . S ( b ) ( l )  of T i t l e  2 2 ,  Code of 
Federal Regulat ions ,  2 2  CFR 7 . 5 ( b ) ( l ) ,  p rov ides  t h a t :  

A person who contends t h a t  t h e  Depart- 
m e n t ' s  a d m i n i s t r a t i v e  determinat ion of 
loss of n a t i o n a l i t y  o r  e x p a t r i a t i o n  under 
Subpart C of P a r t  50 of t h i s  chap te r  i s  
con t r a ry  t o  law o r  f a c t ,  s h a l l  be e n t i t l e d  
t o  appeal  s u c h  determinat ion t o  t h e  Board 

- 3/ There is, of course ,  no d i s p u t e  t h a t  t h e  o r i g i n a l  appeal  
which  was f i l e d  on December 5, 1984 was t imely,  f o r  i t  was 
f i l e d  w i t h i n  t h e  l i m i t a t i o n  prescr ibed  by t h e  r egu la t i ons ,  
i . e . ,  one year  a f t e r  t h e  Department approved t h e  c e r t i f i c a t e  of 
l o s s  of n a t i o n a l i t y .  2 2  CFR 7 . 5 ( b ) ( l ) .  However, t h e r e  i s  no 
l e g a l  b a s i s  f o r  u s  t o  "re-open" t h e  appeal  t h a t  was f i l e d  
December 5, 1984. Appellant  w i t h d r e w  h i s  appeal  i n  October 
1 9 8 5  c a t e g o r i c a l l y  and uncondi t iona l ly .  There i s  no e v i d e n c e  
t h a t  a p p e l l a n t  d id  not in tend  t h a t  it should be d e f i n i t i v e .  
The Board t h e r e f o r e  accepted withdrawal without cond i t i on .  

Appe l l an t ' s  c a s e  m u s t  be  d i s t i ngu i shed  from a s i t u a t i o n  
provided f o r  by t h e  r e g u l a t i o n s  where one does not  p rosecu te  an  
appea l .  Under 2 2  CFR 7 . 5 ( 1 ) , *  i f  a n  a p p e l l a n t  f a i l s  t o  t a k e  
any a c t i o n  required by t h e  r egu la t i ons ,  t h e  Board may i n  i t s  
d i s c r e t i o n  te rmina te  proceedings,  sub j ec t  t o  l a t e r  
re ins ta tement  f o r  good cause  shown. That i s  not  t h e  s i t u a t i o n  
here.  Appellant ,  not t h e  Board, terminated proceedings.  H e  
now w i s h e s  t o  r e i n s t a t e  proceedings because c e r t a i n  cond i t i ons  
which apparen t ly  l e d  him t o  t e rmina te  t h e  appeal  were not met. 
To a l low a p p e l l a n t  t o  "re-open" t h e  o r i g i n a l  appeal  would i n  
e f f e c t  open t h e  p o s s i b i l i t y  of a l lowing any a p p e l l a n t  t o  
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upon wr i t ten  request made w i t h i n  one year 
a f t e r  approval by the  Department of the 
c e r t i f i c a t e  of l o s s  of na t iona l i ty  o r  a 
c e r t i f i c a t e  of expat r ia t ion .  

2 2  CFR 7 .5 (a )  provides i n  per t inent  p a r t  t h a t :  

... An appeal f i l e d  a f t e r  the  
prescribed time sha l l  be denied unless  
the  Board determines f o r  good cause 
shown t h a t  the  appeal c o u l d  not have 
been f i l e d  w i t h i n  the prescribed time. 

The Department i n  January 1 9 8 4  approved the  c e r t i f i c a t e  
tha t  was issued i n  t h i s  case.  The appeal was n o t  entered u n t i l  
J u l y  1 9 8 9 ,  t h ree  and one half years  a f t e r  the  allowable time 
f o r  appeal.  We m u s t  therefore  determine whether appel lan t  has 
shown good cause why he could not take t h e  appeal w i t h i n  t h e  
prescribed 1 imi ta t ion .  

"Good cause" i s  a term of s e t t l e d  import. It  means a 
subs tant ia l  reason, one t h a t  a f f o r d s  a lecrallv s u f f i c i e n t  
excuse. Black's Law Dictionary, 5 t h  Ed. 71973). I t  i s  
general ly  accepted t h a t  t o  meet the  standard of good cause, a 
l i t i g a n t  m u s t  show t h a t  f a i l u r e  t o  f i l e  an appeal or  b r i e f -i n  
timely fashion was t h e  r e s u l t  of some event beyond h i s  
immediate cont ro l  and w h i c h  t o  some extent  was unforeseeable. 

- 3/ (Cont 'd . )  

d i c t a t e  t h e  Board's procedures and t h u s  i n t e r f e r e  w i t h  orderly 
adjudicat ion of appeals .  

Having terminated proceedings f o r  h i s  own convenience, 
appel lant  may not,  without more, be permitted t o  re-open them. 

* 2 2  CFR 7 . 5 ( 1 )  provides tha t :  

Whenever t h e  record d i sc loses  the  f a i l u r e  of 
an appel lan t  t o  f i l e  documents required by 
these regula t ions ,  respond t o  no t i ces  or  
correspondence from t h e  Board, or  other-  
wise i n d i c a t e s  an in tent ion  not t o  cont inue 
t h e  prosecution of an appeal,  t h e  Board may 
i n  i t s  d i s c r e t i o n  terminate t h e  proceedings 
without pre judice  t o  the  l a t e r  r e ins ta t e-  
ment of the  appeal f o r  good cause shown. 
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Disputing t h e  Department's con ten t ion  t h a t  t h e  appeal 
should be dismissed on t h e  grounds t h a t  t h e  Board l a c k s  
j u r i s d i t i o n  t o  e n t e r t a i n  i t ,  a p p e l l a n t  s u b m i t s  t h a t :  

1. 
f i l e d .  

W h e t h e r  Appe l lan t ' s  appeal  was t imely 

a )  T h e  Appellant  reques t s  d i smissa l  of 
t h i s  a l l e g a t i o n ,  on t h e  fol lowing 
grounds: 

1)  
appea l ,  and t h e  Department i s  simply 
g ra sping f o r  st raws . 

T h e  Board has a l r eady  allowed t h e  

2 )  The  o r i g i n a l  appeal  was indeed 
t imely f i l e d ,  and t h e  laws provide  
f o r  t h e  re-examination of any c a s e  
under j u s t  cause,  w h i c h  t h e  Appellant  
has a l r e a d y  shown. 

3 )  A s  t h e r e  was no o f f i c i a l  r esu l t  
from t h e  o r i g i n a l  appea l ,  t h e  Depart- 
men t  has no j u s t i f i c a t i o n  t o  prevent  
t h e  f i l i n g  of t h i s  subsequent appea l ,  
a s  t h e  e n t i r e  premise of t h e  l e g a l  
system i s  t o  ach ieve  a r e s u l t ,  
dec i s ion ,  o r  ru l i ng .  

4 )  Timely f i l i n g  i s  not an i s sue  
i n  t h i s  c a se ,  and since t h e  Appel- 
l a n t  has a l r e a d y  shown good cause ,  
t h e  Department i s  q u i t e  l i t e r a l l y  
avoiding t h e  issue. 

T h e  mentioning of I t a l i a n  c i t i z e n -  
s h i p  and o t h e r  imper t inent  da ta  by t h e  
Department i s  i r r e l e v a n t  t o  t h i s  case .  
The  Department has gone t o  g r e a t  
l e n g t h s  t o  avoid t h e  issues, by c la iming 
s u c h  nonsensical  items i n  t h e  con t ex t  of 
l e g a l  papers .  Cer ta in ly ,  a t i m e l y  appeal  
has nothing t o  do w i t h  items mentioned by 
t h e  Department . 
Therefore ,  t h e  Appellant  r eques t s  t h a t  
t h e  Board STRIKE t h i s  issue, a s  i t  i s  
i r re1 evant  . [Emphasis i n  o r i g ina l ]  

The reasons  a p p e l l a n t  p r e s e n t s  do not c o n s t i t u t e  good 
cause  f o r  a de lay  of f o u r  and one ha l f  yea r s  i n  seeking r e l i e f  
from t h e  Department 's  January 1 9 8 4  dec i s ion  of h i s  
e x p a t r i a t i o n .  Whether t h e  delay be reckoned a s  from 1 9 8 4  (one 
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year a f t e r  t h e  d a t e  of t h e  3epar tment9s  d e c i s i o n )  o r  from 1 9 8 5  
t h e  d a t e  of a p p e l l a n t ' s  withdrawal of h i s  o r i g i n a l  appea l ,  t h e  
delay has not been s a t i s f a c t o r i l y  expla ined.  it appea r s  t h a t  
i n  1 9 8  5 a p p e l l a n t  considered i t  convenient  a n d  advantageous t o  
himself t o  withdraw t h e  appea l ,  t h a t  i s ,  h e  found not  being a 
United S t a t e s  c i t i z e n  usefu l  i n  ways not e n t i r e l y  c l e a r  t o  t h e  
Board. Only  a f t e r  c e r t a i n  t h i n g s  f a i l e d  t o  even tua te  d i d  h e  
dec ide  i n  1989 t h a t  i t  wou ld  b e  t o  h i s  advantage t o  t r y  t o  
recover h i s  l o s t  c i t i z e n s h i p .  Nothing t h a t  a p p e l l a n t  has 
adduced convinces u s  t h a t  h e  was j u s t i f i e d  i n  delaying f o r  a s  
long a s  he d i d  t o  seek a p p e l l a t e  r e l i e f  from t h e  dec i s ion  of 
t h e  Department, The f e d e r a l  r egu la t i ons  a r e  e x p l i c i t  a s  t o  t h e  
time w i t h i n  which a n  appeal  s h a l l  be en t e r ed .  They  a r e  a l s o  
reasonable a n d  fair, g i v i n g  one an oppor tun i ty  t o  show wherefc 
a d e l a y  i n  t 2k in i j -  an appeal  was warranted and therefore 
e n t i t l e d  t o  be excused, Under t h e  r egu la t i ons ,  t h e  Board n a s  

year  a f t e r  approval  o t h e  CLN and where t h e  p a r t y  coricerraed 
has f a i l e d  by any o b j e c t i v e  s t anda r  t o  show good? cause why t h e  
appeal. c o a l d  not have been en te red  e t h i n  t h e  limitatioc, 

30 diSCretiG3 k0 a l l 0  a;a appeal. w h i c h  is f i l e d  more than a 

S i n c e  t h e  appeal  was not f i l e d  w i t h i n  one year  a f t e r  t h e  
Department approved t h e  c e r t i f i c a t e  of l o s s  of a p p e l l a n t ' s  
n a t i o n a l i t y  and s ince  h e  has f a i l e d  t o  show good cause  why t h e  
Board should en l a rge  t h e  p rescr ibed  time f o r  t ak ing  t h e  appea l ,  
t h e  Board has no d i s c r e t i o n  t o  a l low t h e  appea l .  We f i n d  t h a t  
t h e  appeal  i s  time-barred, a 
j u r i s d i c t i o n ,  - 4/ 

4/ T h e  f a c t  t h a t  t h e  Board has  dismissed an  appeal  f o r  l ack  of 
j u r i s d i c t i o n  does not i n  i t s e l f  ope ra t e  t o  bar  t h e  S t a t e  
Department from tak ing  such  a d m i n i s t r a t i v e  a c t i o n  a s  it may 
deem a p p r o p r i a t e  t o  c o r r e c t  manifes t  e r r o r s  of f a c t  o r  law. 
Memorandum of Davis R .  Robinson, Legal Adviser,  Department of 
S t a t e ,  December 2 7 ,  1982. Excerpted i n  7 7  Am.  J. of I n t ' l .  L .  
298 (1983) .  

- 




