
F e b r u a r y  2 0 ,  1 9 9 0  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: R  G  E  

The  D e p a r t m e n t  o f  S t a t e  d e c i d e d  on A u g u s t  7, 1 9 7 4  t h a t  
R  G  E n e x p a t r i a t e d  h i m s e l f  o n  November 1 9 ,  1 9 7 3  
u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 ( a ) ( 1 )  o f  t h e  I m m i g r a t i o n  
a n d  N a t i o n a l i t y  A c t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  t h e  U n i t e d  
Kingdom upon h i s  own a p p l i c a t i o n .  1/  e n t e r e d  a n  a p p e a l  on  Apri l  1 4 ,  1 9 8 9 .  - 

A t h r e s h o l d  i s sue  i s  p r e s e n t e d :  w h e t h e r  t h e  Board  h a s  
. j u r i s d i c t i o n  t o  d e c i d e  t h e  a p p e a l  on t h e  merits.  

r e a s o n s  t h a t  f o l l o w ,  w e  c o n c l u d e  t h a t  t h e  a p p e a l  i s  t ime- bar red .  
I t  i s  the re fo re  d i s m i s s e d  f o r  l a c k  of j u r i s d i c t i o n .  
t h a t  t h e  Board h a s  d i s m i s s e d  t h e  a p p e a l  f o r  l a c k  o f  
j u r i s d i c t i o n  does n o t ,  however ,  b a r  t h e  D e p a r t m e n t  f rom t a k i n g  
s u c h  f u r t h e r  a c t i o n  i t  m i g h t  f i n d  a p p r o p r i a t e ,  if a p p e l l a n t  
were t o  request t h a t  t h e  Depar tment  r e v i e w  i t s  d e c i s i o n  i n  h i s  
case.  

F o r  t h e  

T h e  f a c t  

I 

A p p e l l a n t ,  R  G  E  a c q u i r e d  U n i t e d  S t a t e s  
c i t i z e n s h i p  by v i r t u e  o f  h i s  b i r t h  a t    
o n  .  
when h e  went  t o  E n g l a n d .  
a n  a r t i s t  a n d  d e s i g n e r  s i n c e  t h a t  time. I n  1 9 6 4  h e  married a 
B r i t i s h  c i t i z e n  a n d  h a s  o n e  s o n  who was b o r n  i n  Eng land  i n  
1 9 6 6 .  
i n  1 9 8 8 .  

He l i v e d  i n  t h e  U n i t e d  S t a t e s  u n t i l  1 9 6 3  
H e  h a s  l i v e d  a n d  worked i n  Eng land  a s  

I t  a p p e a r s  t h a t  h i s  s o n  was documented a s  a U . S .  c i t i z e n  

- 1/ 
U.S.C. 1 4 8 1 ( a ) ( l ) ,  r e a d s  a s  f o l l o w s :  

Sect ion 3 4 9 ( a ) ( 1 )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 

Sec. 349.  ( a )  A p e r s o n  who i s  a n a t i o n a l  of t h e  
U n i t e d  S t a t e s  w h e t h e r  by b i r t h  o r  n a t u r a l i z a t i o n ,  
s h a l l  l o s e  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  per- 
f o r m i n g  a n y  o f  t h e  f o l l o w i n g  a c t s  w i t h  t h e  
i n t e n t i o n  o f  r e l i n q u i s h i n g  U n i t e d  S t a t e s  n a t i o n -  
a l i t y  - 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  upon h i s  own a p p l i -  
c a t i o n  or  upon a n  a p p l i c a t i o n  f i l e d  
by a d u l y  a u t h o r i z e d  a g e n t ,  a f t e r  
h a v i n g  o b t a i n e d  t h e  a g e  of e i g h t e e n  
y e a r s ;  o r  ... 
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 a p p l i e d  t o  be  n a t h r a l i z e d  a s  a c i t i z e n  o f  t h e  U n i t e d  
Kingdom a n d  C o l o n i e s ,  a n d  o n  November 1 9 ,  1 9 7 3  a c e r t i f i c a t e  o f  
B r i t i s h  c i t i z e n s h i p  i s s u e d  i n  h i s  name. H e  made t h e  p rescr ibed  
o a t h  o f  a l l e g i a n c e  o n  November 26, 1 9 7 3  a n d  became a B r i t i s h  
c i t i z e n  a s  f r o m  November 1 9 ,  1 9 7 3 .  
which  a p p e l l a n t  s u b s c r i b e d  r e a d s  a s  f o l l o w s :  

The o a t h  of a l l e g i a n c e  t o  

I ,  A . B . ,  swear by Almigh ty  God t h a t  I 
w i l l  b e  f a i t h f u l  a n d  bear t r ue  a l l e -  
g i a n c e  t o  Her M a j e s t y  Queen  E l i z a b e t h  
t h e  S e c o n d ,  Her Heirs a n d  S u c c e s s o r s ,  
a c c o r d i n g  t o  law. 

The Home O f f i c e  i n f o r m e d  t h e  Embassy a t  London on 
November 29, 1 9 7 3  t h a t  a p p e l l a n t  had o b t a i n e d  n a t u r a l i z a t i o n .  
I n  J a n u a r y  1 9 7 4  t h e  Embassy s e n t  a p p e l l a n t  a U n i f o r m  Loss o f  
N a t i o n a l i t y  l e t t e r  ( U L N ) ,  i n f o r m i n g  him t h a t  by  o b t a i n i n g  
n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e  h e  m i g h t  h a v e  e x p a t r i a t e d  
h i m s e l f ;  a n d  t h a t  h e  m i g h t  s u b m i t  a n y  comments  o r  e v i d e n c e  h e  
w i s h e d  t h e  S t a t e  D e p a r t m e n t  t o  c o n s i d e r  i n  d e t e r m i n i n g  w h e t h e r  
h e  had e x p a t r i a t e d  h i m s e l f ,  s p e c i f i c a l l y  w h e t h e r  h e  a c t e d  
v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  U n i t e d  S t a t e s  
c i t i z e n s h i p .  H e  was o f f e r e d  a n  o p p o r t u n i t y  t o  d i s c u s s  h i s  case 
w i t h  a c o n s u l a r  o f f i c e r  a n d  a s k e d  t o  complete a form on  t h e  
r e v e r s e  of t h e  U L N  l e t t e r  which r e q u i r e d  t h a t  h e  mark "X" i n  t h e  
a p p l i c a b l e  space. H e  a p p a r e n t l y  c o n s i d e r e d  t h a t  t h e  f i r s t  space 
( t e x t  below) was a p p l i c a b l e  t o  h i s  case.  H e  d i d  n o t  s o  i n d i c a t e  
by c h e c k i n g  t h e  box,  b u t  m e r e l y  i n s e r t e d  t h e  d a t e  upon w h i c h  h e  
was n a t u r a l i z e d  i n  t h e  U n i t e d  Kingdom: 

I was n a t u r a l i z e d / r e g i s t e r e d  a s  a c i t i z e n  
o f  t h e  U n i t e d  Kingdom a n d  C o l o n i e s  o n  
19- 11- 73.  I f u r t h e r  s t a t e  t h a t  t h i s  was 
my f r e e  a n d  v o l u n t a r y  a c t  a n d  t h a t  n o  
i n f l u e n c e ,  c o m p u l s i o n ,  f o r c e  o r  d u r e s s  
was e x e r t e d  upon m e  by  a n y  o t h e r  p e r s o n ,  
a n d  t h a t  i t  was d o n e  w i t h o u t  a n y  reser-  
v a t i o n  a n d  w i t h  t h e  i n t e n t i o n  of re- 
l i n q u i s h i n g  my U n i t e d  S t a t e s  c i t i z e n s h i p .  

He r e t u r n e d  t h e  form u n d e r  cover of t h e  f o l l o w i n g  l e t t e r :  

Thank you f o r  y o u r  c o m m u n i c a t i o n  of 
J a n u a r y  1 8 t h .  As you r e q u e s t ,  I am 
r e t u r n i n g  t h e  c o m p l e t e d  fo rm.  

A s  I h a v e  r e s i d e d  i n  E n g l a n d  f o r  t h e  
p a s t  t e n  y e a r s  a n d  h a v e  made my home 
h e r e  w i t h  my E n g l i s h  w i f e ,  I d e c i d e d  
t o  accept t h e  r e s p o n s i b i l i t i e s  t h a t  
come w i t h  l i v i n g  i n  a c o u n t r y .  T h i s  
d e c i s i o n  was n o t  t a k e n  o u t  of a n y  
l a c k  of a f f e c t i o n  f o r  my c o u n t r y ,  b u t  
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was simply an a c t  of respec t  f o r  my 
f u t u r e  home. I could only w i s h  t h a t  
one could s t i l l  have dual  c i t i z e n s h i p  
but  assume t h a t  t h i s  i s  no longer  
p o s s i b l e .  

On Apr i l  9 ,  1 9 7 4 ,  i n  compliance w i t h  s e c t i o n  358 of t h e  
Immigration and Na t iona l i t y  A c t ,  a consu la r  o f f i c e r  executed a 
c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name. 2/ 
Therein h e  c e r t i f i e d  t h a t  a p p e l l a n t  acqui red  U n i t e d  S t a t e s  
n a t i o n a l i t y  by v i r t u e  of h i s  b i r t h  i n  t h e  United S t a t e s ;  t h a t  he 
obta ined n a t u r a l i z a t i o n  i n  t h e  U n i t e d  Kindom on November 1 9 ,  
1973; and thereby e x p a t r i a t e d  himself under t h e  p rov i s ions  of 
s e c t i o n  3 4 9 ( a ) ( l ) .  I n  suppor t  of i t s  execu t ion  of t h e  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  t h e  Embassy s u b m i t t e d  t h e  
s ta tement  of t h e  Home O f f i c e  adv i s ing  t h a t  a p p e l l a n t  had 
ob ta ined  n a t u r a l i z a t i o n ;  i t s  U L N  l e t t e r  t o  a p p e l l a n t :  and 
a p p e l l a n t ' s  l e t t e r  of January 26 ,  1 9 7 4 .  

The  Department approved t h e  c e r t i f i c a t e  on A u g u s t  7 ,  
1 9 7 4 ,  approval  being an a d m i n i s t r a t i v e  de te rmina t ion  of l o s s  of 
n a t i o n a l i t y  from w h i c h  a n  appeal  may be taken t o  t h e  Board of 
Appe l la te  R e v i e w .  

T h e  appeal  was entered on Apri l  1 4 ,  1989. 

I1 

T h e  i n i t i a l  issue presented i s  whether t h e  Board may 
cons ider  and determine an appeal  en te red  fou r t een  y e a r s  a f t e r  

- 2/ Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U . S . C .  
1 5 0 1 ,  reads  a s  fo l lows :  

Sec. 358. Whenever a d ip lomat ic  o r  consu la r  
o f f i c e r  of t h e  U n i t e d  S t a t e s  has reason t o  
b e l i e v e  t h a t  a person while i n  a f o r e i g n  s t a t e  
has l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  under any 
p rov i s ion  of chap te r  3 of t h i s  t i t l e ,  o r  under 
any p rov i s ion  of chap te r  I V  of t h e  N a t i o n a l i t y  
A c t  of 1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  
f a c t s  upon w h i c h  s u c h  b e l i e f  i s  based t o  t h e  
Department of S t a t e ,  i n  wr i t i ng ,  under regula-  
t i o n s  p rescr ibed  by t h e  Sec re t a ry  of S t a t e .  I f  
t h e  r e p o r t  of t h e  d ip lomat ic  o r  consu l a r  o f f i c e r  
i s  approved by t h e  Sec re t a ry  of S t a t e ,  a copy of 
t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  
Attorney General,  f o r  h i s  in format ion ,  and t h e  
d ip lomat ic  o r  consu la r  o f f i c e  i n  w h i c h  t h e  r epo r t  
was made s h a l l  be d i r e c t e d  t o  forward a copy of 
t h e  c e r t i f i c a t e  t o  t h e  person t o  whom i t  r e l a t e s .  
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a p p e l l a n t  received n o t i c e  of t h e  Department 's  a d m i n i s t r a t i v e  
determinat ion of l o s s  of n a t i o n a l i t y .  
t h e  Board m u s t  be a b l e  t o  conclude t h a t  t h e  appeal  was f i l e d  
w i t h i n  t h e  l i m i t a t i o n  prescr ibed  by t h e  governing r e g u l a t i o n s ,  
f o r  t h e  c o u r t s  have gene ra l l y  h e l d  t h a t  t i m e l y  f i l i n g  i s  
mandatory and j u r i s d i c t i o n a l .  U n i t e d  S t a t e s  v .  Robinson, 3 6 1  
U . S .  220 (1960). If a n  a p p e l l a n t  does not e n t e r  an  appeal  
w i t h i n  t h e  a p p l i c a b l e  l i m i t a t i o n  and does not  show good cause  
f o r  f i l i n g  a f t e r  t h e  p resc r ibed  t ime,  t h e  Board would lack  
j u r i s d i c t i o n  t o  cons ider  aqd determine t h e  appeal  and would have 

To e x e r c i s e  j u r i s d i c t i o n ,  

t o  d i s m i s s  i t .  See Cos t e l l o  v .  U n i t e d  S t a t e s ,  3 6 5  U.S. 2 6 5  
( 1 9 6 1  1. 

- 

Under e x i s t i n g  r egu la t i ons ,  t h e  time l i m i t  f o r  f i l i n g  an 
appeal  from t h e  Department 's  a d m i n i s t r a t i v e  determinat ion of 
l o s s  of n a t i o n a l i t y  i s  one year " a f t e r  approval  by t h e  
Department of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  o r  a 
c e r t i f i c a t e  of e x p a t r i a t i o n . "  3/ T h e  r e g u l a t i o n s  r equ i r e  t h a t  
an appeal  f i l e d  a f t e r  one year  ge denied u n l e s s  t h e  Board 
determines  f o r  good cause  shown t h a t  t h e  appeal  could not have 
been f i l e d  w i t h i n  one yea r  a f t e r  approval  of t h e  c e r t i f i c a t e .  
_. 4/ Those r egu la t i ons ,  however, were not i n  f o r c e  on August 7 ,  
1 9 7 4 ,  when t h e  Department approved t h e  c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  t h a t  was i s s u e d  i n  a p p e l l a n t ' s  c a se .  

The r e g u l a t i o n s  i n  e f f e c t  i n  1 9 7 4 ,  w i t h  r e spec t  t o  t h e  
l i m i t a t i o n  on f i l i n g  an appea l ,  p r e sc r ibed  t h a t  an 
appeal  be t aken  "wi thin  a reasonable  t ime" a f t e r  r e c e i p t  of 
n o t i c e  of t h e  Department 's  a d m i n i s t r a t i v e  holding of loss of 
n a t i o n a l i t y .  5/ We cons ide r  t h i s  reasonable  time l i m i t a t i o n  
should govern Tn a p p e l l a n t ' s  c a se ,  r a t h e r  than t h e  l i m i t a t i o n  of 
one year  a f t e r  approval  of t h e  c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  under e x i s t i n g  r egu la t i ons ,  f o r  i t  is g e n e r a l l y  
accepted t h a t  a change i n  r e g u l a t i o n s  shor ten ing  a l i m i t a t i o n  
per iod o p e r a t e s  p rospec t ive ly ,  i n  t h e  absence of an express ion  
of a c o n t r a r y  i n t e n t  t o  o p e r a t e  r e t r o s p e c t i v e l y .  

- 5 /  22 CFR 50.60 (1967-1979)  provided t h a t :  

A person who contends  t h a t  t h e  Department 's  
a d m i n i s t r a t i v e  holding of l o s s  of n a t i o n a l i t y  
o r  e x p a t r i a t i o n  i n  h i s  c a s e  i s  c o n t r a r y  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d ,  upon w r i t t e n  
reques t  made wi th in  a reasonable  time a f t e r  
r e c e i p t  of n o t i c e  of s u c h  holding,  t o  appeal  
t o  t h e  Board of Appe l la te  R e v i e w .  

b 4  

/' 
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" R e a s o n a b l e  t i m e "  i s  d e t e r m i n e d  i n  l i g h t  o f  a l l  t h e  f a c t s  
a n d  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  case,  t a k i n g  i n t o  
c o n s i d e r a t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  r e a s o n  f o r  d e l a y ,  
t h e  p r a c t i c a l  a b i l i t y  o f  t h e  l i t i g a n t  t o  l e a r n  e a r l i e r  of t h e  
g r o u n d s  r e l i e d  upon,  a n d  p r e j u d i c e  t o  o t h e r  p a r t i e s .  A s h f o r d  v .  
S t e u a r t ,  657 F .2d 1 0 5 3 ,  1 0 5 5  ( 9 t h  C i r .  1 9 8 1 ) .  S i m i l a r l y ,  
L a i r s e y  v .  The Advance  A b r a s i v e s  Co., 542 F.2d 928 ( 5 t h  C i r .  
1 9 7 6 ) ,  q u o t i n g  11 W r i g h t  & M i l l e r ,  Federa l  P rac t i ce  & Procedure,  
Sec. 3866 a t  228-29: 

'What  c o n s t i t u t e s  r e a s o n a b l e  t i m e  m u s t  
o f  n e c e s s i t y  depend  upon t h e  f a c t s  i n  
e a c h  i n d i v i d u a l  case . '  T h e  c o u r t s  
c o n s i d e r  w h e t h e r  t h e  p a r t y  o p p o s i n g  
t h e  m o t i o n  h a s  b e e n  p r e j u d i c e d  by t h e  
d e l a y  i n  s e e k i n g  r e l i e f  a n d  t h e y  
c o n s i d e r  w h e t h e r  t h e  moving p a r t y  had 
some good  r e a s o n  f o r  h i s  f a i l u r e  t o  
t a k e  appropr i a t e  a c t i o n  s o o n e r .  

R e a s o n a b l e  time makes a l l o w a n c e  f o r  t h e  i n t e r v e n t i o n  o f  
u n f o r e s e e n  c i r c u m s t a n c e s  beyond a p e r s o n ' s  c o n t r o l  t h a t  m i g h t  
p r e v e n t  him f r o m  t a k i n g  a t i m e l y  appea l .  A c c o r d i n g l y ,  a p p e l l a n t  
i n  t h e  i n s t a n t  case h a s  t h e  b u r d e n  t o  show t h a t  h e  i n i t i a t e d  t h e  
appeal  a s  p r o m p t l y  a s  h e  r e a s o n a b l y  c o u l d  a f t e r  A u g u s t  1 9 7 4 .  
The  r a t i o n a l e  f o r  g r a n t i n g  o n e  a r e a s o n a b l e  p e r i o d  o f  time 
w i t h i n  which  t o  appeal  a n  a d v e r s e  c i t i z e n s h i p  i s  p r a g m a t i c  a n d  
f a i r .  I t  a l lows  o n e  s u f f i c i e n t  time t o  prepare a case showing  
t h a t  t h e  D e p a r t m e n t ' s  d e c i s i o n  was wrong a s  a mat ter  o f  law o r  
f a c t ,  w h i l e  p e n a l i z i n g  e x c e s s i v e  d e l a y  which  may b e  p r e j u d i c i a l  
t o  t h e  r i g h t s  of t h e  o p p o s i n g  p a r t y ,  s i n c e  p a s s a g e  o f  
c o n s i d e r a b l e  time i n e v i t a b l y  o b s c u r e s  t h e  e v e n t s  s u r r o u n d i n g  
p e r f o r m a n c e  o f  t h e  e x p a t r i a t i v e  a c t .  

A p p e l l a n t  s t a t e s  t h a t  when h e  o b t a i n e d  B r i t i s h  
n a t i o n a l i t y  h e  was t o l d  h e  had  l o s t  h i s  Amer ican  c i t i z e n s h i p .  
H e  u n d e r s t o o d  h e  had no o p t i o n  t o  h o l d  b o t h .  "I f e e l  t h a t  I 
s h o u l d  a g a i n  s a y , "  a p p e l l a n t  s t a t e d  i n  h i s  r e p l y  t o  t h e  
D e p a r t m e n t ' s  b r i e f ,  

... t h a t  t h e  r e a s o n  was t h a t ,  b e i n g  a n  
a r t i s t ,  I a c c e p t e d  wha t  I was o r i g i n a l -  
l y  t o l d  by t h e  Amer ican  Embassy i n  
London t h a t  when I became n a t u r a l i z e d  
B r i t i s h  I had  no c h a n c e  o f  h a v i n g  b o t h  
n a t i o n a l i t i e s .  I am n o t  e f f i c i e n t  a t  
paper work a n d  s p e n d  my w h o l e  l i f e  
p a i n t i n g  ( s u c c e s s f u l l y ) .  I m e n t i o n  
t h i s  t o  i l l u s t r a t e  t h a t  t h i s  i s  my 
l i f e ' s  work - my wife  h a n d l e s  a l l  my 
c o r r e s p o n d e n c e  e t  c. 
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I t  was n o t  u n t i l  l a s t  y e a r  when my 
s o n  o b t a i n e d  h i s  d u a l  n a t i o n a l i t y  t h a t  
t h e  Embassy i n  London t o l d  me t h e n  t h a t  
I a l s o  c o u l d  a p p l y  f o r  i t ,  w h i c h  I am 
now d o i n g .  

We n o t e  t h a t  t h e  D e p a r t m e n t  s e n t  a c o p y  o f  t h e  a p p r o v e d  
c e r t i f i c a t e  o f  loss o f  n a t i o n a l i t y  t o  t h e  Embassy o n  A p r i l  7 ,  
1 9 7 4  t o  f o r w a r d  t o  a p p e l l a n t  i n  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  
o f  s e c t i o n  358 of t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t .  ( N o t e  2 
s u p r a . )  A p p e l l a n t  d o e s  n o t  a l l e g e  t h a t  h e  d i d  n o t  r e c e i v e  t h e  
c e r t i f i c a t e .  On t h e  r e v e r s e  o f  t h e  c e r t i f i c a t e  t h e r e  was s e t  
ou t  t h e  f o l l o w i n g  i n f o r m a t i o n  a b o u t  making a n  a p p e a l  t o  t h i s  
Board:  

APPEAL PROCEDURES 

Any h o l d i n g  of l o s s  o f  U n i t e d  S t a t e s  
n a t i o n a l i t y  may be a p p e a l e d  t o  t h e  
Board of Appe l la te  Review i n  t h e  
D e p a r t m e n t  o f  S t a t e .  The r e g u l a t i o n s  
g o v e r n i n g  appea l s  a r e  set  f o r t h  a t  
T i t l e  22 Code of F e d e r a l  R e g u l a t i o n s ,  
S e c t i o n s  50 .60 - 50.72.  The appea l  
may b e  p r e s e n t e d  t h r o u g h  a n  Amer ican  
Embassy o r  C o n s u l a t e  o r  t h r o u g h  a n  
a u t h o r i z e d  a t t o r n e y  o r  a g e n t  i n  t h e  
U n i t e d  S t a t e s .  

... 
For a d d i t i o n a l  i n f o r m a t i o n  a b o u t  
appea l s  a n d  t o  o b t a i n  c o p i e s  o f  t h e  
p r o v i s i o n s  of t h e  Code o f  F e d e r a l  
R e g u l a t i o n s ,  c o n s u l t  t h e  n e a r e s t  
American Embassy or  C o n s u l a t e  o r  t h e  
Board  o f  Appel la te  Review, D e p a r t m e n t  
o f  S t a t e ,  W a s h i n g t o n ,  D.C.  20520.  

I t  i s  e v i d e n t  t h a t  a p p e l l a n t  r e c e i v e d  t i m e l y  n o t i c e  t h a t  
h e  had t h e  r i g h t  t o  appeal  t h e  D e p a r t m e n t ' s  a d v e r s e  d e c i s i o n  i n  
h i s  case, how t o  f i l e  a n  appeal  a n d  how t o  o b t a i n  more 
i n f o r m a t i o n  i f  h e  r e q u i r e d  i t .  Yet h e  took no a c t i o n  t o  p r o t e s t  
l o s s  o f  h i s  c i t i z e n s h i p  u n t i l  h e  c h a n c e d  t o  l e a r n  i n  1 9 8 8  t h a t  
c i t i z e n s h i p  i s  n o t  l o s t  a u t o m a t i c a l l y  by p e r f o r m i n g  a n  
e x  pa t r ia  t i v e  a c t  . 

A p p e l l a n t  has n o t  s u b s t a n t i a t e d  h i s  claim t h a t  when h e  
o b t a i n e d  n a t u r a l i z a t i o n  i n  t h e  U n i t e d  Kingdom some o n e  a t  t h e  
American Embassy i n f o r m e d  him h e  m i g h t  n o t  h o l d  b o t h  U n i t e d  
S t a t e s  a n d  B r i t i s h  c i t i z e n s h i p .  The U L N  l e t t e r  d i d  n o t  so  
i n f o r m  him. The l e t t e r  made i t  q u i t e  c lea r  t h a t  a l t h o u g h  
o b t a i n i n g  f o r e i g n  n a t u r a l i z a t i o n  i s  e x p a t r i a t i v e ,  c i t i z e n s h i p  i s  
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n o t  l o s t  u n l e s s  t h e  a c t  was d o n e  v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  
of r e l i n q u i s h i n g  c i t i z e n s h i p .  And t h e r e  i s  no i n d i c a t i o n  i n  t h e  
record t h a t  h e  had a c o n v e r s a t i o n  w i t h  a c o n s u l a r  o f f i c e r .  
I n d e e d ,  i t  appears  t h a t  a p p e l l a n t  s i m p l y  r e p l i e d  t o  t h e  U L N  
l e t t e r  a n d  d i d  n o t  v i s i t  t h e  Embassy. A s  h e  h a s  n o t e d ,  
" e v e r y t h i n g  was d o n e  by c o r r e s p o n d e n c e . "  I f  h e  had s o u g h t  
o f f i c i a l  a d v i c e  a f t e r  h e  r e c e i v e d  t h e  c e r t i f i c a t e  o f  l o s s  o f  
n a t i o n a l i t y t e i t h e r  b y  i n q u i r i n g  a t  t h e  Embassy o r  w r i t i n g  t o  t h e  
Board ,  a s  t h e  a p p e a l  i n f o r m a t i o n  i n v i t e d  h im  t o  d o ,  h e  would  
h a v e  l e a r n e d  t h a t  a l t h o u g h  t h e  U n i t e d  S t a t e s  g e n e r a l l y  t a k e s  a d i m  
v i e w  of i t s  c i t i z e n s  h o l d i n g  d u a l  n a t i o n a l i t y ,  U . S .  c i t i z e n s h i p  
i s  n o t  a u t o m a t i c a l l y  l o s t  when o n e  o b t a i n s  t h e  n a t i o n a l i t y  of a 
f o r e i g n  c o u n t r y  upon o n e ' s  a p p l i c a t i o n .  I n  s h o r t ,  h e  would h a v e  
l e a r n e d  t h a t  i f  h e  f i l e d  a n  appeal  a n d  were s u c c e s s f u l ,  h e  m i g h t  
r e t a i n  U . S .  c i t i z e n s h i p  a s  w e l l  a s  B r i t i s h .  But  a p p e l l a n t  
a l l o w e d  a p p a r e n t l y  s k e t c h y  i n f o r m a t i o n  a b o u t  e x p a t r i a t i o n  law t o  
d e t e r  h i m  f r o m  c h a l l e n g i n g  l o s s  o f  h i s  c i t i z e n s h i p  u n t i l  h e  
c h a n c e d  t o  l e a r n  many y e a r s  l a t e r  t h a t  m e r e l y  o b t a i n i n g  f o r e i g n  
n a t u r a l i z a t i o n  would  n o t  n e c e s s a r i l y  cos t  him h i s  c i t i z e n s h i p .  
A p p e l l a n t  had a l l  t h e  i n f o r m a t i o n  h e  r e q u i r e d  i n  1 9 7 4  t o  
i n i t i a t e  a n  appea l .  H e  c o u l d  e a s i l y  h a v e  l e a r n e d  a b o u t  t h e  
g r o u n d s  on  which  h e  m i g h t  base a n  appea l .  
o n e  c a n  draw f r o m  h i s  a c t i o n s  is  t h a t  h e  was n o t  p r u d e n t  o r  
d i l i g e n t  a b o u t  p r o t e c t i n g  h i s  Amer ican  c i t i z e n s h i p .  

O b v i o u s l y ,  no  c i r c u m s t a n c e s  beyond a p p e l l a n t ' s  c o n t r o l  
p r e v e n t e d  him from coming  t o  t h e  Board  l o n g  b e f o r e  h e  d i d  so. 
H i s  d e l a y  i n  s e e k i n g  a p p e l l a t e  r e l i e f  m u s t  be l a i d  a t  h i s  
d o o r s t e p ,  n o t  a t  a n y o n e  e l se ' s ,  

appeal  i s  p r e j u d i c i a l  t o  t h e  D e p a r t m e n t .  

I n  t h i s  case, t h e  p r i n c i p a l  c r i t e r i a  o f  " r e a s o n a b l e  time" 
h a v e  n o t  b e e n  met. W h a t e v e r  t h e  mean ing  o f  t h e  term " w i t h i n  a 
r e a s o n a b l e  time", a s  f o u n d  i n  t h e  r e g u l a t i o n s ,  may be, w e  d o  n o t  
b e l i e v e  t h a t  t h e  term c o n t e m p l a t e s  a d e l a y  o f  f i f t e e n  y e a r s  i n  
t a k i n g  a n  appeal .  A p p e l l a n t  h a s  n o t  o f f e r e d  a l e g a l l y  
s u f f i c i e n t  r e a s o n  t o  j u s t i f y  t h e  d e l a y .  I n  o u r  v i e w ,  h i s  
i n a d e q u a t e l y  e x p l a i n e d  d e l a y  i n  t a k i n g  a n  appeal was 
u n r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  of t h i s  case. 

The  o n l y  c o n c l u s i o n  

F u r t h e r m o r e ,  on  i t s  f a c e ,  a p p e l l a n t ' s  d e l a y  i n  t a k i n g  t h e  

I11 

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  w e  a r e  u n a b l e  t o  
c o n c l u d e  t h a t  t h e  appeal  was t a k e n  w i t h i n  a r e a s o n a b l e  time 
a f t e r  rece ip t  of t h e  D e p a r t m e n t ' s  a d m i n i s t r a t i v e  h o l d i n g  o f  loss 
of  n a t i o n a l i t y .  The  appeal i s  t i m e- b a r r e d ,  a n d ,  a s  a 
c o n s e q u e n c e ,  t h e  B o a r d  i s  w i t h o u t  j u r i s d i c t i o n  t o  c o n s i d e r  t h e  
case. The appeal i s  h e r e b y  d i s m i s s e d  f o r  wan t  of j u r i s d i c t i o n .  
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G i v e n  our d i s p o s i t i o n  of t h e  c a se ,  we do not reach t h e  
o the r  issues t h a t  may be presen ted .  6/ - 

. -  
I 

Gerald A .  Rosen, Member 

- 6/ I n  i t s  b r i e f ,  t h e  Department, w h i l e  mainta ining t h a t  t h e  
appeal  was time-barred and t h a t  t h e  Board lacked j u r i s d i c t i o n  t o  
hear and dec ide  i t ,  expressed t h e  view t h a t  g iven t h e  pauc i ty  of 
evidence of record regarding a p p e l l a n t ' s  i n t e n t  " t h e r e  i s  a 
s e r i o u s  ques t ion  a s  t o  whether t h e  Department would be a b l e  t o  
s u s t a i n  i t s  burden under t h e  i n t e n t  i s s u e ,  i f  t h e  issue were t o  
be considered by t h e  Board." T h e  Department noted t h a t  
a p p e l l a n t  might "seek review of h i s  l o s s  of c i t i z e n s h i p  d i r e c t l y  
w i t h  t h e  Department once t h e  Board no longer  has j u r i s d i c t i o n  o r  
determines t h a t  i t  l a c k s  j u r i s d i c t i o n  i n  t h i s  proceeding."  

I f  a p p e l l a n t  were t o  request  t h a t  t h e  Department review 
i t s  dec i s ion  i n  h i s  c a se ,  t h e  f a c t  t h a t  t h e  Board has  d e c i d e d  
t h a t  i t  lacked j u r i s d i c t i o n  over t h e  appeal  would not  bar  t h e  
Department from tak ing  s u c h  a c t i o n  a s  .it considered a p p r o p r i a t e  
t o  c o r r e c t  any manifes t  e r r o r s  of f a c t  o r  law. Opinion of Davis 
R .  Robinson, Legal Adviser of t h e  Department of S t a t e ,  December 
27,  1982, excerpted i n  77  Am. J. of I n t ' l .  L. 298 (1983) .  




