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22 CFR Ch. I (4-1-89 Edition) 

PART 7-BOARD OF APPELLATE 
REVIEW 

r a w s  
7 9 lh*ri\ioii> 
7 1 0  Motiuri f o r  rwonbidvrnt iori 
7 1 1  Cornpiirntioii of [imp 
7 I:! Allornc.ys 

A UT HO RIT Y  SIT I .  44 Star. 887. wr  4 .  63 
Star 1 I I .  as arnt.riditl. 22 U.S C 21 la .  2658. 
.stirs. 104. 360. t iG Slat 174. 273.  8 U.S.C. 
1104. 1503. E . 0  11295. 36 FR 10603. 3 CFR 
1966-1970 Conin. pap- 507. 22 CFR 60-65 
k: 0 12532. 50 FR 36861 7 4 also i smed 
iindf*r 22 U S C 3926 

Soi:RrE. 44 FR 68825. Noi 30. 1979. Iwlt,sA 
01 l itsr\+ 1st. rior~~cf 

0 7.1 I)efinititrns 
cai "Board" means  he Board of A p -  

prllate Review or the panel of thret. 
members considering 3n appeal. 

I bt "Drpartment" mcans the Depart. 
m m t  of State. 

( c )  -Party" means the appellant or 
I he Department of State 

0 7 .2  Eslahlirhment wf Iioard 4 Appellalc 

(a!  There is hereby established the 
Board of Appellate Review of the De- 
partment of State to consider and de- 
termine appeals within the purview of 
5 7.3. The Board shall take any action 
i t  considers appropriate and necessary 
to the disposition of cases appealed to 
It. 

( b )  For administrative purposes. the  
Board shall be part of the Office of 
the Legal Adviser. The merits of ap- 
peals or decisions of the  Board shall 
not be subject to review by the Legal 
Adviser or any other Department offi- 
cial. 

S 7.3 Jurisdiction. 

The jurisdiction of the Board shall 
include appeals from decisions in the 
following cases: 

Review: purpr.w. 
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~oportmont of Stat. g 7.5 

ta)  Appeals from administrative de- 
:erminations of loss of nationality or 
t%xpatriation under Subpart C of Part 
i o  of this chapter. 

( b )  Appeals from administrative de- 
d o n s  denying. revoking. restricting 
, ~ r  invalidating a passport under 
:$ 51.70 and 51.71 of this chapter. 

( c )  Appeals from final decisions of 
ontracting officers arising under con- 

iracts or grants of the fepartment of 
%ate. not otherwise provided for in 
.he Department c.f State contract 
tppeal regulations (Part  6-60 of Title 
i l l .  

t d )  Appeals from administrative de- 
rerminations under 9 64.l(a) of this 
c.hapter. denying U.S. Government as- 
sistance to U.S. nationals who do not 
comply with the Fair Labor Standards 
in 8 61.2 of this chapter. 

( e )  Appeals from administrative deci- 
>ions of the Department of State in 
wch other cases and under such terms 
of reference as the  Secretary of State 
may authorize. 
144 FR 68825. Not. 30. 1959. rr$ amended a1 
5 1  FR 15319. Apr. 23. 19861 

* 7.1 >lrrnbership and organization. 

( a )  Membership. The Board shall 
consist of regular and ad hoc members 
as the Legal Adviser may designate. 
Regular members shall serve on a full- 
time basis. Ad hot  members may be 
designated from among senior officers 
of the Department of State or from 
among persons not employed by the  
Department. Regular and ad hoc 
members shall be attorneys in good 
standing admitted to practice in any 
State of the United States. the Dis- 
trict of Columbia. or any Territory or 
possession of the United States. 

( b )  Chairperson. The Legal Adviser 
shall designate a regular member of 
the Board as chairperson. A member 
designated by the chairperson shall 
act in the absence of the  chairperson. 
The chairperson or designee shall pre- 
side at all proceedings before the 
Board. regulate the conduct of such 
proceedings. and p a s  on all issues re- 
lating thereto. 

( c )  Composition. In considering an 
appeal, the Board shall act through a 
panel of three members. not more 
than two of whom shall be ad hoc 
members. 

td)  Rules of procedure. The Board 
may adopt and promulgate rules of 
procedure approved by the Secretary 
of State as may be necessary to govern 
its proceedings. 
( 2 2  U.S.C. 26.58 and 3926 I 

c4.1 FR 68825. Nov. 30. 1979. as a:nendt.d at 
49 FR 16989. Apr. 23. 19841 

ri 7 . 5  Prctcedurcs. 
( a )  Filing of appeal. A person who 

has  been the subject of an adverse de- 
cision in a case falling wi th in  the pur- 
view of 4 7.3 shall be entitled upon 
written request made within the pre- 
scribed time to appeal the decision to 
the Board. The appeal shall be in writ. 
ing and shall state with  particularity 
reasons for the appeal. The appeal 
may by accompanied by a legal brief. 
An appeal filed after the  prescribed 
time shall be denied unless the Board 
determines for good cause shown that  
the appeal could not have been filed 
within the prescribed time. 

tb) Time limit on appeal. (1)  A 
person who contends that  the Depart- 
ment's administrative determination 
of loss of nationality or  expatriation 
under Subpart C of Part 50 of this 
chapter is contrary to law or fact. 
shall be entitled to appeal such deter- 
mination !.o the Board upon written 
request made within one year after ap- 
proval by the Department of the cer- 
tificate of loss of nationality or a cer- 
tificate of expatriation. 

( 2 )  A person who has been subject of 
an adverse decision under 3 51.89, of 
this Chapter shall be entitled to 
appeal the decision to the  Board upon 
written request made within 60 days 
after receipt of notice of such decision. 

( 3 )  A national who has been subject 
of an adverse decision under 9 64.lta) 
of this chapter shall be entitled to 
appeal the decision to the  Board 
within 30 days after receipt of notice 
of such decision. 

( 4 )  Time limits for other appeals 
shall be established by the Board as 
appropriate. 

( c )  Departmenf case record. Upon 
the written request of the Board, the 
office or bureau in the Department of 
State responsible for the decision from 
which the appeal w a s  taken shall as- 
semble and transmit to the Board 
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7.6 22 CFR Ch. I (4-1-89 EdHion) 

torles for use as evidence in the appeal 
proceedings. The deponent shall be 
subject to cross-examination either by 
oral examination or by written inter- 
rogatories by the opposing party or by 
the Board. Leave to take a deposition 
shall not be granted unless it appears 
impracticable to requite the depo- 
nent's testimony a t  the hearing on the 
appeal. or unless the taking of a depo- 
sition is deemed to be warranted for 
other valid reasons. 

( I )  Record of proceedings. The record 
of proceedings before the Board shall 
consist of the Department's case 
record. briefs and other written sub- 
missions of the parties. the stipulation 
of facts. if any, the  evidence admitted, 
and the transcript of the  hearing i f  
there IS a hearing. The  record shall be 
available for inspection by the  parties 
at the  Office of the  Board. 

( J )  Scope of reuiew. Except as other- 
wise provided in 57.7 and 4 7.8. the 
Board shall review the record in the 
case before it. The Board shall not 
consider argument challenging the 
constitutionality of a n y  law or of any 
regulation of the Department of State 
or take into consideration any classi- 
fied or administratively controlled rna- 
terial. 

( k )  Appearance before the Board. 
Any party to any proceeding before 
the Board is entitled to appear in 
person or by or with his or her attor- 
ney, who must possess the  requisite 
qualifications. set forth in P 7 12. to 
practice before the Board. 

( 1 )  Failure to prosecute an  appeal 
Whenever the record discloses the fail- 
ure of an  appellant to file documents 
required by these regulations. respond 
to notices or correspondence from the 
Board. or otherwise indicates an inten- 
tion not to continue the  prosecution of 
an appeal, the  Board may in its discre- 
tion terminate the proceedings uith- 
out prejudice 10 the later reinstate. 
ment of the appeal for good cause 
shoun. 
144 FR 68825 No\ 311 1979 a~ amrndrd at 
51 FR i5a19 apt 23 1486 52 FR 41560 
0 1 1  L9 1Y8il 

b i 6 iltrring*. 

( a ,  Noticr and place of heanng. The 
partirz shall be given at least 15 days 

within 45 days the record on which 
the Department's decision in the case 
was based. The case record may be ac- 
companied by a memorandum setting 
forth the position of the Department 
on the case. 

(d)  Bnefs. Briefs in support of or in 
opposition to an  appeal shall be sub- 
mitted in triplicate to the Board. The 
appellant shall submit his or her brief 
within 60 days after filing of the 
appeal. The Department shall then 
file a brief within 60 days after receipt 
of a copy of appellant's brief. Reply 
briefs. i f  any. shall be filed within 30 
days after the date the Department's 
bnef is filed with the Board. Exten- 
sion of time for submission of a reply 
brief may be granted by the Board for 
good cause shown. Posthearing briefs 
may be submitted upon such terms as 
may be agreed to by the parties and 
the presiding member of the  Board at 
the conclusion of a hearing. 

( e )  Heanng. An appellant shall be 
entitled to a hearing upon written re- 
quest to the Board. An appellant may 
elect to waive a hearing and submit his 
or her appeal for declsion on the basis 
of the record before the Board. 

( f )  Pre-heanng conference. Whether 
there is a hearing before the Board on 
an appeal or whether an appeal is sub- 
mitted for decision on the record with- 
out a hearing the Board may call upon 
the parties to appear before a member 
of the Board for a conference to con- 
sider the  simplification or clarification 
of issues and other matters as may aid 
in the disposition of the appeal. The 
results of the conference shall be re- 
duced to writing by the presiding 
Board member. and this writing shall 
constitute a part of the record. 

(g) Admissibility of twdence. Except 
as otherwise provided in $7.7  and 
57.8, the  parties may introduce such 
evidence as the  Board deems proper 
Formal rules of evidence shall not 
apply. but reasonable restrictions shall 
be imposed as to the  relevancy. compe- 
tency and materiality of evidence pre- 
sented. 

fh)  Depositions. The Board mav. 
upon the  written request of either 
party or upon agreement by the par- 
ties. permit the  taking of the  testimo- 
ny of any person by deposition upon 
oral examination or written interroga- 

30 



Deportment of State 

d i c e  i n  u riting of I tie \chc~dril(.ti dai(* 
iid place of a I i e u i n g  on an appt’al 

1 lie Board shall halt. final aiii hority 
o f i x  or  change an)  hearing datc 
IIing consideration lo I hi, convrii 

, rice of the  partics IitLaiiiig\ ilia11 bc 
i t  Id at t h e  Departrnctnt 01 Stn i t .  
~L‘~5hlfigtOn. D.C . ufilrss t l i i ~  Board 
t icrniinrs ot t i r ru iw 
cb)  Corfd~c’ l  of /ic.antLq Tlii. < t ~ p ( ~ l  

> t i t  inaq a p p t w  and t v \ t i f }  on 111s 
i tn behalf. T h e  partic:, ma! p r i w n i  

I itnessrz offer I” idtmctx niid niakt$ nr 
iirnent T h e  appellant and xiLiivsst’s 
vav be rxamiiied by any rtiimbf*r of 
tie Board. by t h r  Departmrnt atid by 
!ir appellant’s attornev. i f  an)  If anv 
1 itriess horn t h e  appellant o r  I hc> Dr 
)nrtrnent uishes to  call is uiiablr to 
,ppear personally. t h e  Board in its dis- 
retion. may accept a n  affidaiit  bg t h r  
titness o r  grant k a s e  to take the  drp-  
,\ition of such uitness Any such u i t  
tic% uilt be subject to cross rxaniina 
‘ion by means of suorn  responses to 
nterrogatories posed by the  opposing 

,)art) T h e  appellant and t h e  Drpart-  
w n t  \hall be ent i t l rd  to br  iiifornird 
) f  all e l  idence before the  Board and of 
the botirce of such t ~ i d r n c r .  and l o  
onfront and crozs-r\amint’ an\ ad 

The Board ma) rc.qiiiri. 
t stipulation of facts prior to o r  at the 
)cginning of t h e  hearing and m a \  i f *  
qiiirc wpplernrntal  s ta tcnirnts  uii 
~ > i i r s  prcwnted to i t  o r  confirmation. 

L chrification or  auttieiitimtion of an)  
i idencr subrnittrd by t h e  partirs. The 

;nrties shall bp entitled to rrasonable 
continuances tipon request for good 
( d i i w  shou n 

cc) Pnracu  of hearitto. Tlir hvaring 
\hall be privatr unlrss a n  appellant re- 
quests in ur i t ing t h a t  t h e  tiraring be 
open to t h e  public. Attendance a t  the 
hearing shall be limited to  the appel- 
lant. attorneys of t h e  parties. t h e  
members of the Board. Department 
personnel who are directly involfed in 
the  presentation of t h e  case. official 
stenographers. and  t h e  u itnesses. Wit- 
nesses shall be present a t  t h e  hearing 
only v;htle they are giving testimony 
or when otherwise directed by the  
Board. 

td )  Transcnpl  o/ heanng. A corn- 
plete verbatim transcript shall be 
made of t h e  hearing by a qualified re- 
porter. and t h e  transcript shall consti- 

4 7.8 

1 i t 1 t ’  ; I  pc’iwniic’ril  pxrr of  t l ip rtbcord. 
t f p o i i  rc.qiit-st .  t t i t .  np;)c.llni~i shall i ~ n t r  
t l i t ‘  right tu  (nspc’c’i t l u b  rornplv!c trail 
%’rip1 and 10 prirclinsc~ ;L ropg t1irrt3of. 

1 1 , )  Noiicippr’cira,i( .( .  of n p n r t u .  Tlit. 
i i i i ~ ~ . x c ~ i s i ~ c I  absrnci, of a party at 1 h p  
i irnv 2nd piaccb w t  fo r  n htw-ing shall 
iiol bv occasion f i x  dvlay. I n  the even1 
01 siidi at)swicc-. the  C R S C  w i l l  hc r r -  
gardvd as havina bt.{vi i i ibmittrd by 
I I i f s  ah.sc,nt party o n  1 t t t .  rrcord bt%forc. 
I he Boar-d 
1 4 4  FR RMH25 NII\ . I l l  l9’iq :%- nri,*,ri,it.d ill 
53  YH .19589.01 I I I I!JXI( t 

P 7.7 I’a\spcirt caw\  

( a )  SCYJPP o/ r w w w .  With respect LO 
appeals taken from decisions of t h e  
Assistant Secretary for Consular Af- 
fairs denying. rcvoking. rrstricting. o r  
invalidating a passport wider g g  51.70 
and 51.71 of this chapter.  t h e  Board‘s 
review. except as pro;.ided in para- 
graph f b )  of this section. shall be lim- 
itrd to  t h e  record on  which t h e  Assist- 
a n t  S t v r t a r y ‘ s  decision \\as based. 

( b )  Adnt tss ib t f t ly  of cridewcr. T h e  
Board shall not rrceivr o r  consider evi- 
dtmce or  trstimoriy not presenied at 
t h e  hearing held under IS 51.81-51.89 
of this chapter  iinlc.ss it is satisfied 
tha t  surti rvidrncr o r  testimony w a s  
not available o r  could nor have been 
discoxwed by thc. cxrrcisc of reasona- 
ble diligencr prior to such hearing. 
14.4 FR 68825. Not  30 1979. ah ;zincwd(d at 
53 F’R 39589. 0 I 1 I .  19881 

c ;.x Siltuth .\Crir;tn Fair I.ahor Standards 

f a )  Scopc 01 rvricu. With respect to 
appeals t akrn  from decisions of t h e  
Assistant Srcretary for African Affairs  
denying assistancr to  U.S. nationals 
operating in South  Africa which do 
not comply \v i l l i  t h e  Fair Labor Stand- 
ards outlined in B 61.2 of t h e  chapter.  
t h e  Board‘s review except as provided 
in paraprapti ( b )  of this  section shall 
be limited to  t h e  record on  which t h e  
Assistant Secrrtary.s decision w a s  
basrd. 

t b )  Adni iss ib i l i ly  o/ evidence. T h e  
Board shall not receive or  consider evi- 
dence or  testimony not presented pur- 
suant  to g 63.3<a) or g63.Xb) of this  
chapter  unless it is satisfied t h a t  such 
evidence was not available o r  could not 

(-ahi!h. 
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0 7.9 

have been discovered by the exercise 
of reasonable diligence prior to entry 
of the decision of the Assistant Secre- 
tary for African Affairs. 
( 5 1  FR 15319, Apr. 23. 1986. as amended at 
52 FR 41560. Oct. 29. 1987: 53 FR 39589. 
Oct. 11. 19881 

§ 7.9 Decisions. 

The Board shall decide the appeal 
on the basis of the record of the pro- 
ceedings. The decision shall be by ma- 
jority vote in writing and shall include 
findings of fact and conclusions of law 
on which it is based. The decision of 
the Board shall be final, subject to 
p 7.10. Copies of the Board's decision 
shall be forwarded promptly to the 
parties. 
[44 FR 68825. Nov. 30. 1979. Redesignated at 
51 FR 15319. Apr. 23. 1986. and amended at 
52 FR 41560. Oct. 29, 19871 

22 CFR Ch. I (4-1-89 Edition) 

eluded. unless it falls on a Saturday, 
Sunday. or a Legal holiday. in which 
event the period shall extend to the 
end of the next day which is not a Sat- 
urday, Sunday. or a legal holiday. The 
Board for good cause shown may in its 
discretion enlarge the time pre.wribed 
by this part for the taking of any 
act ion. 
[44  F'R 68825. Nov. 30. 1979. Redesignated ai 
51  FR 15319. Apr. 23, 19861 

5 7.12 Attorneys. 

(a )  Attorneys at  law who are admit- 
ted to practice in any State of the 
United States. the District of Colum- 
bia, or any Territory or possession of 
the United States. and who are mem- 
bers of the Ear in good standing, may 
practice before the Board unless dis- 
qualified under paragraph (b) of this 
section or for some other valid reason. 
(b) No attorney shall be permitted to 

appear before the Board as attorney 
representing an appellant if he or she 
is subject to the conflict of interest 
provisions of Chapter 11 of Title 18 of 
the United States Code. 
[44 FR 68825. Nov. 30. 1979. Redesignaled at 
51 FR 15319. Apr. 23. 19861 

§ 7.10 Motion for reconsideration. 

The Board may entertain a motion 
for reconsideration of a Board's deci- 
sion, if filed by either party. The 
motion shall state with particularity 
the grounds for the motion, including 
any facts or points of law which the 
filing party claims the Board has over- 
looked or misapprehended, and shall 
be filed within 30 days from the date 
of receipt of a copy of the decision of 
the Board by the party filing the 
motion. Oral argument on the motion 
shall not be permitted. However. the 
par ty  in opposition to the motion will 
be given opportunity to file a memo- 
randum in opposition to the motion 
within 30 days of the date the Board 
forwards a copy of the motion to the 
party in opposition. If the motion to 
reconsider is granted, the Board shall 
review the record. and. upon such fur- 
ther reconsideration, shall affirm, 
modify, or reverse the original deci- 
sion of the Board in the case. 
f44 FR 68825. Nov. 30. 1979. Redesignated at 
51  F'R 15319. Am. 23. 19861 

$7.1 1 Computation of time. 
In computing the period of time for 

taking any action under this part, the 
day of the act. event, or notice from 
which the specified period of time 
begins to run shall not be included. 
The last day of the period shall be in- 
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Subpart C-LOSS of Nationality 

5 50.40 Revocation of naturalization 
under section 3JNd). 

(a )  Whenever a diplomatic or consul- 
ar officer determines that an individ- 
ual, within 5 years of the date upon 
which he was naturalized. has estab- 
lished permanent residence abroad, 
and has failed to overcome the pre- 
sumption set forth in section 340(d) of 
the Immigration and Nationality Act, 
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Department of State 

the officer shall prepare and forward 
to the Department an affidavit setting 
forth his findings. Before forwardin8 
the affidavit to the Department, the 
diplomatic or consular officer shall 
give written notice to the person af- 
fected of his contemplated action and 
afford the person a reasonable oppor- 
tunity to present countervailing evi- 
dence. 
(b) If the Department agrees that 

the provisions of section 340td) of the 
Immigration and Nationality Act are 
applicable. it shall forward an authen- 
ticated COPY of the consular officer's 
affidavit, and other relevant evidence 
to the Department of Justice for ap- 
propriate action. 
ff50.41 Certification of IOM of U.S. nation- 

(a) Whenever a diplomatic or consul- 
ar officer has reason to believe that a 
person, while in a foreign country. has 
lost his US. nationality under any 
provision of Chapter 3 of Title I11 of 
the Immigration and Nationality Act 
of 1952. or under any provision of 
Chapter IV of the Nationality Act of 
1940, as amended, he shall prepare a 
certificate of loss of nationality con- 
taining the facts upon which such 
belief is bssed and shall forward the 
certificate to the Department. 

(b) If the diplomatic or consular offi- 
cer determines that any document 
containing information relevant to the 
statements in the certificate of loss of 
nationality should not be attached to 
the certificate. he may summarize the 
pertinent information Ln the appropri- 
ate section of the certificate and send 
the documents together with the cer- 
tificate to the Department. 

(c) Whenever a person admits that 
he has expatriated himself by the vol- 
untary performance of one of the acts 
or fulfillment of one of the conditions 
specified in Chapter 3, Title 111 of the 
Immigration and NationaiIty Act of 
1952 or sectfon 401 of the Nationality 
Act of 1940, and consents to the execu- 
tion of an affidavit to that effect, the 
diplomatic or consular officer shall 
recite in or attach to the certificate 
the person's affidavit. 

(d) If the certlitcate of loas of na- 

ment, a COPY shall be forwarded to the 

ality. 

tionality b approved by the Depart- 

9 50.51 

Immigration and Naturallzation Serv- 
ice, Department of Justice. The diplo: 
matic or consular office in which the 
certificate WBS prepared shall then 
forward a copy of the certificate to the 
Person to whom it relates or his repre- 
sentative. 

S 50.42 Determination of IOM of national- 
ity abroad in connection with applica- 
tion for passport in the United States. 

The Department shall determine 
that a person in the United States hss 
lost his U.S. Citizenship while abroad 
only in connection with an application 
for a pa~sp01-t. 

il50.50 Renunciation of nationality. 
(a) A person desiring to renounce his 

U.S. nationality under section 
349(a)(6) of the Immigration and Na- 
tionality Act shall appear before a dip 
lomatic or consular officer of the 
United States in the manner and form 
prescribed by the Department. The 
renunciant must include on the form 
he signs a statement that he absolute- 
ly and entirely renounces his US. M- 
tionality together with all rights and 
privileges and all duties of alleglance 
and fidelity thereunto pertaining. 

(b) The diplomatic or consular offi- 
cer shall forward to the Department 
for approval the oath of renunciation 
together with a certificate of loss of 
nationality as provided by section 358 
of the Immigration and Nationality 
Act. If the officer's report is approved 
by the Department, COpia of the cer- 
tificate shall be forwarded to the Im- 
migration and Naturalization Service, 
Department of Justice. and to the 
person to whom it relates or hb repre- 
sentative. 

9 50.51 Certification of cxp.tri8tion. 
The procedures under this part shall 

also apply to the preparation. approv- 
al or disapproval of certificates of ex- 
patriation. Where loss of nationaiity 
occurs under provisions of law other 
than those specified in section 358 of 
the Immigration and NEtiOnalfty Act 
of 1952, the diplomatic or consular of- 
ficer shall prepare 8 certificate of ex- 
patriation instead of a certificate of 
loss of nationality. 
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850.52 Notice of right to appeal. 
When an approved certificate of loss 

of nationality or certificate of expa- 
triation is forwarded to the person to 
whom it relates or his or her repre- 
sentative, such person or representa- 
tive shall be informed of the right to 
appeal the Department's determina- 
tion to the Board of Appellate Review 
(Part 7 of this chapter) within one 
year after approval of the certificate 
of loss of nationality or the certificate 
of expatriation. 
t44 F'R 68827. Nov. 30, 19791 

22 CFU Ch. I (4-1-89 Edition) 
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Depar)ment of State 5 51.71 

foreign country in the course of travel 
abroad. 

case in which the Secretary of State 
determines or is informed by compe- 
tent authority that: 

( 1 )  The applicant has not repaid a 
loan received from the United States 
to effectuate his or her return from a 
foreign country in the course of travel 
abroad; or 

( 2 )  The applicant has been legally 
declared incompetent, unless accompa- 
nied on his or her travel abroad by the 
guardian or other person responsible 
for the national’s custody and well 
being; or 

( 3 )  The applicant 1s under the age of 
18 years. unmarried and not in the 
military service of the United States 
unless a person having legal custody of 
such national authorizes issuance of 
the passport and agrees to reimburse 
the United States for a n y  monies ad- 
vanced by the United States for the 
minor to return to the United States: 
or 

( 4 )  The Secretary determines that 
the national’s activities abroad are 
causing or are likely to cause serious 
damage to the national security or the 
foreign policy of the United States: or 

( 5 )  The applicant has been the sub- 
ject of a prior adverse action under 
this section or 451.71 and has not 
shown that a change in circumstances 
since the adverse action warrants issu- 
ance of a passport; or 

(6) The applicant LS subject to an 
order of restraint or apprehension 
issued by an appropnate officer of the 
United States Armed Forces pursuant 
to Chapter 47 of Title 10 of the United 
States Code. 
(Approved by the Office of Management 
and Budget under control number 1405- 
0077 ) 
[54 F’R 8531. Mar. 1. 19891 

9 51.71 Denid of paasporta to ctrt8in con- 

(a )  A passport shall not be issued In 
any case in which the Secretary of 
State determines or is informed by 
competent authority that the appii- 
cant is subject to imprisonment or su- 
pervised release as the result of a 
felony conviction for a Federal or 

( b )  A passport may be refused in any I 

victed drug trrffckcrs. 

Subpar) E-Limitation on Issuance or 
Extension of Passports 

§ 51.70 Denial of passports. 
(a) A passport. except for direct 

return to the United States, shall not 
be issued in any case in which the Sec- 
retary of State determines or is in- 
formed by competent authority that: 

(1)  The applicant is the subJect of an 
outstanding Federal warrant of arrest 
for a felony, including a warrant 
issued under the Federal Fugitive 
Felon Act (18 U.S.C. 1073); or 

( 2 )  The applicant is subject to a 
criminal court order, condition of pro- 
bation. or condition of parole, any of 
which forbids departure from the 
United States and the violation of 
which could result in the issuance of a 
Federal warrant of arrest, including a 
warrant lssued under the Federal Fu- 
gitive Felon Act; or 

( 3 )  The applicant is subject to a 
court order committing him or her to 
a mental institution; or 

(4 )  The applicant is the subject of a 
request for extradition or provisional 
arrest for extradition which has been 
presented to the government of a for- 
eign country; or 

(51 The applicant is the subject of a 
subpoena tssued pursuant to section 
1783 of Title 28, United States Code, 
in a matter involving Fedenrl prosecu- 
tion for, or grand jury investigation of. 
a felony; or 

( 6 )  The applicant has not repaid a 
loan received from the United States 
88 prescrtbed under t971.10 and 71.11 
of this chapter, or 
(7) The applicant is in default on a 

loan received from the United States 
to effectuate his or her return from a 
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(a )  The national would not be enti- 
tled to issuance of a new passport 
under 0 51.70 or 5 51.71: or 

tb)  The passport has been obtained 
by fraud, or has been fraudulently al- 
tered. or has been fraudulently mis- 
used. 
[54 F'R 8532. Mar. 1. 19891 

period, any such restriction shall 
expire at the end of one year from the 
date of publication of such notice in 

, unless extended 
the Secretary by 

54 FR 8532. Mar. 1. 19891 

tb) The Assistant Secr 
for Consular Affa 

granted only when such action is de- 

state drug offense if the individual 
used a US. passport or otherwise 
crossed an international border in 
committing the offense, including a 
felony conviction arising under: 
(1) The Controlled Substances Act 

conviction of a Federal or state drug 
offense if the individual used a U S .  

tes described in 

king the man- 
r possession of 

dget under control number 1405- 

CS4 FR 8532. Mu. 1.19891 

051.72 Revoation or restriction of pur- 

A passport m a y  be revoked or re- 
stricted or limited where: 

Po- 
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termined to be in the national interest 
of the United States. 

( c )  An application may be considered 
if: 
(1) The applicant is a professional 

reporter. the purpose of whose trip is 
to obtain, and make available to the 
public, information about the restrict- 
ed area; or 

( 2 )  The applicant is a representative 
of the American Red Cross; or 

( 3 )  The applicant establishes that 
his or her trip is justified by compel- 
ling humanitarian considerations: or 

( 4 )  The applicant's request is other- 
wise in the national interest. 
(See. 1. 44 Stat. 887. as amended (22 U.S.C. 
211a); see. 4. 63 Stat. 111. as amended (22 
U.S.C. 26581: E.O. 11295, 36 FFk 10603: 3 
CFR 1966-70 Comp.. 507; E.O. 12211. 45 FR 
26685) 

(45 FR 30619. May 9. 1980. Redesignated at  
54 FR 8532. Mar. 1. 19891 

§ 51.75 Notincation of denial or withdraw- 

Any person whose application for is- 
suance of a passport has been denied. 
or who has otherwise been the subject 
of an adverse action taken on an indi- 
vidual basis with respect to his or her 
right to receive or use a passport shall 
be entitled to notification in writing of 
the adverse action. The notification 
shall set forth the specific reasons for 
the adverse action and the procedures 
for review available under $ 9  51.81 
through 51.105. 

(22 U.S.C. 2658 and 3926) 
[33 FR 12043. Aug. 24. 1968, 8s amended at 
49 FR 16989. Apr. 23.19841 

al of passport. 

51.76 Surrender of p8ae~port. 

The bearer of a passport which is re- 
voked shall surrender it to the Depart- 
ment or its authorized representative 
upon demand and upon his or her re- 
fusal to do so such passport may be i n  
validated by notifying the bearer in 
writing of the invalidation. 
(22 U.S.C. 2658 and 3926) 
[31 FR 13540, Oct. 20. 1966. as amended at 
49 FR 16989. Apr. 23. 19841 

?j 51.81 

Subpart F-Procedures for Review of 
Adverse Adion 

0 51.80 Applicability of 9951.81 through 

The provisions of $551.81 through 
51.89 apply to any action of the Secre- 
tary taken on an individual basis in de- 
nying, restricting. revoking or invali- 
dating a passport or in any other way 
adversely affecting the ability of a 
person to receive or use a passport 
except action taken by reaon  of non- 
citizenship, refusal to grant a discre- 
tionary exception under the emergen- 
cy or humanitarian relief provisions of 
9 51.71(c) or refusal to grant a discre- 
tionary exception from geographical 
limitations of general applicability. 
The provisions of this subpart shall 
constitute the administrative remedies 
provided by the Department to per- 
sons who are the subject of adverse 
action under 5 9  51.70, 51.71 or 51.72. 

I T h e  information collection implications 
contained in this rule have been approved 
by OMB (1405-0077.6/90)) 

[54 FR 8532, Mar. 1. 19891 

151.81 

51 39. 

Time limits on hearing to  review 

A person who has been the subject 
of an adverse action with respect to 
his or her right to receive or use a 
passport shall be entitled, upon re- 
quest made within 60 days after re- 
ceipt of notice of such adverse action. 
to require the Department or the ap- 
propriate Foreign Service post, as the 
case may be. to establish the basis for 
i t s  action in a proceeding before a 
hearing officer. If no such request is 
made within 60 days, the adverse 
action will be considered final and not 
subject to further administrative 
review. If such request is made within 
60 days, the adverse action shall be 
automatically vacated unless such pro- 
ceeding is initiated by the Department 
or the appropriate Foreign Service 
post, as the case may be. within 60 
days after request. or such longer 
period as is requested by the person 
adversely affected and agreed to by 
the hearing officer. 
(22 U.S.C. 2658 and 3926) 

adverse action. 
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[31 FR 13540, Oct. 20. 1968, as amended at 
49 FR 16989, Apr. 23. 19841 

I) 51.82 Notice of hearing. 
The Person adversely affected shall 

receive not less than 5 business days' 
notice in writing of the scheduled date 
and place of the hearing. 

I) 51.83 Functions of the hearing officer. 
The hearing officer shall act on all 

requests for review under $51.81. He 
shall make findings of fact and submit 
recommendations to the Administra- 
tor of the Bureau of Security and Con- 
sular Affairs. In making his or her 
findings and recommendations, the 
hearing officer shall not consider con- 
fidential security information unless 
that information is made available to 
the person adversely affected and is 
made part of the record of the hear- 
ing. 
(22 U.S.C. 2658 and 3926) 
[31 FR 13540. Oct. 20, 1966. as amended at 
49 m 16989. Apr. 23.19841 

I) 51.84 Appearance at hearing. 
The person adversely affected may 

appear at the hearing in person or 
with his or her attorney. or by his or 
her attorney. The attorney must pos- 
sess the qualifications prescribed for 
practice before the Board of Appellate 
Review or be admitted to practice 
before the courts of the country in 
which the hearing is to be held. 
(22 U.S.C. 2658 and 3926) 
[38 FR 9068. May 19. 1971. as amended at 49 
FR 16989. Apr. 23. 19841 

J 51.85 Proendings before the hearing of- 

The person adversely affected may 
appear and testify in his or her own 
behalf and may himself, or by his or 
her attorney, present witnesses and 
offer other evidence and make argu- 
ment. If any witness whom the person 
adversely affected wishes to call is 
unable to appear in person, the hear- 
ing officer may. in his or her discre- 
tion, accept an affidavit by the witness 
or order evidence to be taken by depo- 
sition. The person adversely affected 
shall be entitled to be informed of all 
the evidence before the hearing officer 
and of the source of such evidence. 

ficer. 

22 CFR Ch. I (4-1-89 Edition) 

and shall be entitled to confront and 
cross-examine a n y  adverse witness. 
The person shall. upon request by the 
hearing officer, confirm his or her oral 
statements in an affidavit for the 
record. 
(22 U.S.C. 2658 and 3926) 
[31 F'R 13540, Oct. 20. 1966. as amended at 
49 F'R 16989, Apr. 23, 19841 

8 51.86 Admissibility of evidence. 
The person adversely affected and 

the Department may introduce such 
evidence as the hearing officer deems 
proper. Formal rules of evidence shall 
not apply, but reasonable restrictions 
shall be imposed as to relevancy, corn- 
petency and materiality of evidence 
presented. 

g 51.87 Privacy of hearing. 
The hearing shall be private. There 

shall be present at the hearing only 
the person adversely affected, his or 
her attorney, the hearing officer. offi- 
cial stenographers. employees of the 
Department directly concerned with 
the presentation of the case, and the 
witnesses. Witnesses shall be present 
at the hearing only while actually 
giving testimony or when otherwise di- 
rected by the hearing officer. 
(22 U.S.C. 2658 and 3926) 
[31 FR 13540. Oct. 20. 1966. as amended at 
49 FR 16989, Apr. 23. 19841 

8 51.88 Transcript of hearing. 
A complete verbatim stenographic 

transcript shall be made of the hear- 
ing by a qualified reporter, and the 
transcript shall constitute a perma- 
nent part of the record. Upon request, 
the appellant or his or her counsel 
shall be entitled to inspect the com- 
plete transcript and to purchase a 
copy thereof. 
(22 U.S.C. 2658 and 3926) 
[31 FR 13540. Oct. 20. 1966. as amended at 
49 FR 16989. Apr. 23. 19841 

§ 51.89 Decision of Assistant Secretary for 
Consular Affairs: notice of right to 
appeal. 

The person adversely affected shall 
be promptly notified in writing of the 
decision of the Assistant Secretary for 
Consular Affairs and, if the decision is 
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adverse to him or her, the notification 
shall state the reasons for the decision 
and inform him or her of the right to 
appeal the decision to the Board of 
Appellate Review (Part 7 of this chap- 
ter) within 60 days after receipt of 
notice of the adverse decision. If no 
appeal is made within 60 days, the de- 
cision will be considered final and not 
subject to further administrative 
review. 
t44  FR 68827. NOV. 30. i9791 
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