
DEPARTMENT OF STATE 
October 22, 1990  

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF:  L  M  F  

On Motion f o r  R e c o n s i d e r a t i o n  

The Board of A p p e l l a t e  R e v i e w  d i smis sed  t h e  c i t i z e n s h i p  
appea l  of L  M  F  on J u l y  3,  1 9 9 0  on t h e  g rounds  
t h a t  i t  lacked u r i s o n  hear  and d e c i d e  t h e  a p p e a l ,  t h e  
Board having conc luded  t h a t  it was t ime- bar red .  

Tn'e Department of S t a t e  made a d e t e r m i n a t i o n  on March 
25, 1975 t h a t  F  e x p a t r i a t e d  h imse l f  on September 2 1 ,  1 9 7 2  
under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 6 ) ,  now s e c t i o n  
3 4 9 ( a ) ( 5 ) ,  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 U . S . C .  
1481, ~y making a fo rma l  r e n u n c i a t i o n  of h i s  U n i t e d  S t a t e s  
n a t i o n a l i t y  b e f o r e  a c o n s u l a r  o f f i c e r  of t h e  Un i t ed  S t a t e s  a t  
Toronto ,  Canada. F  e n t e r e d  an appea l  from t h e  
Depa r tmen t ' s  d e t e r m i n a t i o n  i n  Feb rua ry  1989.  I t  was t h e  
Boa rd ' s  c o n c l u s i o n  t h a t  a p p e l l a n t ' s  d e l a y  of f o u r t e e n  y e a r s  i n  
t a k i n g  t h e  appea l ,  f o r  w h i c h  i n  t h e  B o a r d ' s  judgment no  
p e r s u a s i v e  r ea son  had been g iven ;  t h e  e v i d e n t  p r e j u d i c e  t o  t h e  
Department t h a t  would r e s u l t  i f  t h e  appea l  were a l lowed;  and 
t h e  i n t e r e s t  i n  f i n a l i t y  a l l  d i c t a t e d  t h a t  t h e  a p p e a l  be 
d i s m i s s e d .  

W i t h i n  t h e  time a l lowed ,  c o u n s e l  f o r  F  moved f o r  
r e c o n s i d e r a t i o n  of t h e  B o a r d ' s  d e c i s i o n .  1/ T h e  Department of 
S t a t e  e lected n o t  t o  f i l e  a memorandum i n  o p p o s i t i o n .  

- 1/ S e c t i o n  7 . 1 0  of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s  
( 1 9 8 9 ) ,  2 2  CFR 7 . 1 0  p r o v i d e s  t h a t :  

T h e  Board may e n t e r t a i n  a motion f o r  
r e c o n s i d e r a t i o n  of a B o a r d ' s  d e c i s i o n ,  
if f i l e d  b y - e i t h e r  p a r t y .  T h e  motion 
s h a l l  s t a t e  w i t h  p a r t i c u l a r i t y  t h e  
g rounds  f o r  t h e  mot ion ,  i n c l u d i n g  a n y  
f a c t s  or  p o i n t s  of law w h i c h  t h e  f i l i n g  
p a r t y  c l a i m s  t h e  Board has  over looked  
or misapprehended ,  and s h a l l  be f i l e d  
w i t h i n  30 days  from t h e  da t e  of 
r e c e i p t  of a copy of t h e  d e c i s i o n  of 
t h e  Board by t h e  p a r t y  f i l i n g  t h e  
mot ion .  O r a l  argument on t h e  motion 
s h a l l  n o t  be p e r m i t t e d .  However, t h e  
p a r t y  i n  o p p o s i t i o n  t o  t h e  motion 
w i l l  be g iven  o p p o r t u n i t y  t o  f i l e  a 
memorandum i n  o p p o s i t i o n  t o  t h e  motion 
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I 

A b r i e f  r e c a p i t u l a t i o n  of t h e  Board ' s  r e a s o n s  f o r  
d i s m i s s i n g  t h e  appea l  is i n  o r d e r .  

The r eco rd  b e f o r e  t h e  Board showed t h a t  on or about  
March 2 5 ,  1 9 7 5 ,  t h e  d a t e  on w h i c h  t h e  Department approved t h e  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  ( C L N )  t h a t  was execu ted  i n  
t h i s  c a s e ,  t h e  Department s e n t  a copy of t h e  approved CLN t o  
t h e  C o n s u l a t e  Genera l  a t  T o r o n t o  t o  forward t o  F ,  as 
r e q u i r e d  by s e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  
A c t .  2/ On t h e  r e v e r s e  of t h e  CLN was se t  f o r t h  d e t a i l e d  
i n f o r m a t i o n  on t h e  r i g h t  t o  t a k e  an appea l  t o  t h i s  Board from 
t h e  Depar tment ' s  d e t e r m i n a t i o n  of loss of n a t i o n a l i t y .  

( C o n t ' d . )  

w i t h i n  30 days  of t h e  d a t e  t h e  Board 
fo rwards  a copy of t h e  motion t o  t h e  
p a r t y  i n  o p p o s i t i o n .  I f  t h e  motion t o  
r e c o n s i d e r  is  g r a n t e d ,  t h e  Board 
s h a l l  review t h e  r e c o r d ,  and, upon 
s u c h  f u r t h e r  r e c o n s i d e r a t i o n ,  s h a l l  
a f f i r m ,  modify,  or r e v e r s e  t h e  
o r i g i n a l  d e c i s i o n  of t h e  Board i n  t h e  
c a s e .  

- 2/ S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
U . S . C .  1 5 0 1 ,  r e a d s  as f o l l o w s :  

Sec. 358. Whenever a d i p l o m a t i c  or c o n s u l a r  
o f f i c e r  of t h e  Uni ted  S t a t e s  has  reason  t o  be- 
l i eve  t h a t  a pe r son  w h i l e  i n  a f o r e i g n  s t a t e  
has  l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  under 
any p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  or 
under any p r o v i s i o n  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  is  
based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t - i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  or 
c o n s u l a r  o f f i c e r  is  approved by t h e  S e c r e t a r y  
Of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  
i n f o r m a t i o n  , and t h e  d i p l o m a t i c  or c o n s u l a r  
o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  be 
d i r e c t e d  t o  forward  a copy of t h e  c e r t i f i c a t e  
t o  t h e  pe r son  t o  whom it  r e l a t e s .  



Appellant maintained t h a t  h i s  appeal was t imely because 
he a l l eged ly  never received no t ice  of loss of h i s  n a t i o n a l i t y  
and information about the  r i g h t  t o  appeal therefrom; t h e  f i r s t  
he learned of h i s  e x p a t r i a t i o n  was i n  1988 when, it appears, he 
consul ted counsel  about other l e g a l  mat te r s .  

the  CLN was s e n t  t o  F  by the  Consulate General .  I n  i t s  
opinion t h e  Board noted t h a t  f a c t ,  b u t  adverted t o  t h e  l e g a l  
presumption t h a t  pub l ic  o f f i c i a l s  execute t h e i r  o f f i c i a l  d u t i e s  
c o r r e c t l y  and f a i t h f u l l y .  The Board considered it reasonable 
t o  presume, i n  t h e  absence of evidence t o  the con t r a ry ,  t h a t  
t h e  CLN reached Toronto and t h a t  t h e  Consulate General  
t h e r e a f t e r  forwarded it  t o  F . The Board was unable t o  
accept as s u f f i c i e n t  evidence t o  overcome the  l e g a l  presumption 
of r e g u l a r i t y  the  s ta tements  of appe l lan t  and h i s  mother t h a t  
t h e  Consulate General breached i t s  l e g a l  d u t y  by not forMarding 
the  CLN t o  F  simply because they s a i d  it never reached h i m .  

There is no ind i ca t i on  i n  the  record whether a copy of 

Since appe l lan t  i n  h i s  own submissions acknowledged t h a t  
he knew from t h e  f i r s t  t h a t  he had e x p a t r i a t e d  h i m s e l f ,  t h e  
Board considered t h a t  it was incumbent on h i m ,  i f  t h e  CLN d i d  
not reach h i m  ( a f t e r  presumptively being s e n t  t o  h i m  by the  
Consulate Gene ra l ) ,  and i f  he bel ieved h i s  r enunc ia t ion  was i n  
some way flawed, t o  make an e f f o r t  t o ' c o n t e s t  loss of h i s  
c i t i z e n s h i p  long before he d i d  so .  

I1 

I n  h i s  motion for  r econs ide ra t i on ,  appe l l an t  contends 
t h a t :  "The Board's dec i s ion  v i o l a t e s  8 U.S .C.  s e c t i o n  1 5 0 1 ,  
w h i c h  mandates t h a t  a copy of the  C e r t i f i c a t e  of Loss of 
Na t iona l i t y  s h a l l  be forwarded t o  t he  person t o  whom it 
r e l a t e s . "  3 /  I t  was improper, appe l lan t  main ta ins ,  f o r  the  
Board t o  r e i y  on t h e  presumption of o f f i c i a l  r e g u l a r i t y  w i t h  
respect  t o  the  forwarding t o  F  of t h e  CLN. "The Board 
received c r e d i b l e  testimony from appe l lan t  and h i s  mother t h a t  
no communications were received a t  h i s  r u r a l  home i n  Ontar io ,  
Canada. The Board improperly r e l i e s  on a presumption of proper 
agency ac t i on ,  w h i c h  has-been rebu t ted  by c r e d i b l e  evidence.  " 

Appellant  adds t h a t :  "The Board may not d ispense  w i t h  
t h i s  exac t ing  s t a t u t o r y  requirement.  The burden of proof r e s t s  
w i t h  t h e  government. Nowhere does not /giF/ s t a t u t e  permit  
waiver of the  s t a t u t e .  Neither may the-burden of proof of 
s e r v i c e  be s h i f t e d  t o  appe l lan t  i n  t h e  absence of proof t h a t  
t h e  agency proper ly  complied w i t h  the  law." 

3 /  See note 2 supra .  - 
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Appellant f u r t h e r  contends: 

T h e  burden r e s t s  on the government t o  prove 
i t s  case .  The Board may not fo rg ive  t h e  
S t a t e  Department t h e  s t a t u t o r y  requirements 
s e t  f o r t h  i n  s ec t i on  1 5 0 1 .  

... 
A U.S. c i t i z e n  is deprived of the r i g h t  
of r ed re s s ,  n u l l i f i e d ,  unless the  govern- 
ment can show t h a t  it provided the  U.S. 
c i t i z e n  w i t h  no t ice  of t he  r i g h t  t o  appeal 
the  issuance of a CLN. I t  i s  fundamental 
t o  t h e  case  and the  Board s h o u l d  not go 
out of i t s  way t o  waive the  s t a t u t o r y  
requirement. 

There is no evidence of proof of s e rv i ce  
i n  t h e  CLN.  I t  is a ba s i c  and simple 
matter  t o  r e t a i n  c l e a r  records w i t h  
r espec t  t o  s e r v i c e  of t h e  CLN. I f  t h e  
S t a t e  Department cannot p ro f f e r  evidence 
of s e r v i c e ,  it should not be allowed t o  
bene f i t  from i t s  f a i l u r e  t o  proper ly  
maintain records .  

I11 

A s  the  foregoing d i scuss ion  shows, a p p e l l a n t ' s  motion 
does not d i s c l o s e  any f a c t s  or po in t s  of law w h i c h  t h e  Board 
overlooked or misapprehended i n  concluding t h a t  appe l lan t  had 
not adequately explained the  long delay i n  taking h i s  appeal .  
Nonetheless, because appe l lan t  makes s e r ious  a l l e g a t i o n s  about 
the  Board's  handling of t h i s  appeal ,  we deem it  necessary t o  
address the  a l l e g a t i o n s  i n  some d e t a i l .  

I t  should be ev iden t  t h a t  t h e  Board d i d  not i n  any sense 
exempt t h e  Department of S t a t e  from complying w i t h  the  mandate 
of s ec t i on  358  of t h e  Immigration and Na t iona l i t y  A c t .  The 
Board made q u i t e  c l e a r  t h a t  the  Department and the  Consulate 
General had a l e g a l  d u t y  t o  ensure t h a t  appe l lan t  was informed 
of loss of h i s  c i t i z e n s h i p .  We had and have n o  reason t o  
be l ieve  t h a t  t h e  Department and t h e  Consulate General d i d  not 
make a bona f i d e  e f f o r t  t o  comply w i t h  the  s t a t u t e .  I n  t he  
absence of records  showing t h e  d i s p o s i t i o n  of t h e  CLN a f t e r  t h e  
Department of S t a t e  forwarded i t  t o  Toronto, it was proper fo r  
t h e  Board t o  presume, absent  evidence t o  t h e  con t r a ry ,  t h a t  t he  
CLN reached t h e  Consulate General and t h a t  t h a t  o f f i c e  

-- 

*' , 

::1 



- 5 -  

f o r w a r d e d  i t  t o  a p p e l l a n t  a t  h i s  l a s t  known a d d r e s s ,  t h u s  
f u l f i l l i n g  i t s  d u t y  unde r  t h e  s t a t u t e .  4/ 

f o r w a r d e d  t h e  CLN t o  a p p e l l a n t ;  t h e  g o v e r n m e n t  b e n e f i t s  f rom a 
w e l l - s e t t l e d  l e g a l  p r e s u m p t i o n  t h a t  i ts  a g e n t s  complied w i t h  t h e  
s t a t u t e .  R a t h e r ,  t h e  cases make c l e a r  t h a t  t h e  b u r d e n  Mas on 
F  t o  e s t a b l i s h  t h a t  t h e  g o v e r n m e n t ' s  a g e n t s  d i d  n o t  comply  

- 

The g o v e r n m e n t  does n o t  bear  t h e  b u r d e n  t o  p r o v e  t h a t  it 

w i t h  t h e  s t a t u t e .  See B o i s s o n n a s  v .  A c h e s o n ,  1 0 1  F .  Supp. 1 3 8 ,  
1 5 3  (S.D.N.Y. 1 9 5 1 ) .  T h e r e  t h e  c o u r t  s t a t e d  t h e  p r o p o s i t i o n  
t h a t  ther.e is a p r e s u m p t i o n  of r e g u l a r i t y  of t h e  o f f i c i a l  ac ts  
of p u b l i c  o f f i c e r s  and  made clear  t h a t  t h e  b u r d e n  is  on one  who 
c o n t e s t s  t h a t  t h e  r e q u i r e d  o f f i c i a l  d u t y  was n o t  d i s c h a r g e d .  I n  
s u p p o r t ,  t h e  cou r t  c i t e d  U . S .  v .  C h e m i c a l  F o u n d a t i o n ,  272 U.S. 
1, 14- 15 ( 1 9 2 6 ) :  "The  p r e s u m p t i o n  of r e g u l a r i t y  s u p p o r t s  t h e  
o f f i c i a l  a c t s  of p u b l i c  o f f i c e r s ,  a n d ,  i n  t h e  a b s e n c e  of c l e a r  
e v i d e n c e  t o  t h e  c o n t r a r y ,  c o u r t s  presume t h a t  t h e y  h a v e  p r o p e r l y  
d i s c h a r g e d  t h e i r  o f f i c i a l  d u t i e s "  /emphasis addeT/;  and  a l s o  
S a b i n  v .  U.S., 4 4  F.2d 7 0 ,  76 ( C t . - C l .  1 9 3 0 ) :  "-it is  p r e s u m e d  
t h a t  p u b l i c  o f f i c i a l s  ac t  c o r r e c t l y  i n  a c c o r d a n c e  w i t h  t h e  law 
and t h e i r  i n s t r u c t i o n s  u n t i l  t h e  c o n t r a r y  a p p e a r s . "  

T h e  s t a t e m e n t s  t h a t  a p p e l l a n t  and h i s  mother made i n  
1 9 8 9 ,  f o u r t e e n  y e a r s  a f t e r  t h e  e v e n t ,  a re  s e l f - s e r v i n g  and  
s t a n d i n g  a l o n e  e n t i t l e d  t o  v e r y  l i t t l e  p r o b a t i v e  v a l u e .  They 

- 4/ A s  a p p e l l a n t  p o i n t s  o u t ,  t h e r e  is n o  r e c o r d  of p r o o f  of 
s e r v i c e  of t h e  CLN on h i m .  T h a t  f a c t  a l o n e  d o e s  n o t ,  however ,  
e s t a b l i s h  t h a t  t h e  C o n s u l a t e  G e n e r a l  d i d  n o t  p e r f o r m  i t s  d u t y  t o  
forward t h e  CLN t o  h i m .  T h e  s t a t u t e  does n o t  p r e s c r i b e  how a 
CLN s h a l l  be c o m m u n i c a t e d  t o  t h e  a f f e c t e d  p a r t y ;  i t  m e r e l y  
r e q u i r e s  t h a t  t h e  o f f i c e  w h i c h  made t h e  r epo r t  of p o s s i b l e  
e x p a t r i a t i o n  be  i n s t r u c t e d  t o  f o r w a r d  a c o p y  of t h e  a p p r o v e d  
documen t  t o  t h e  p e r s o n  t o  whom it  r e l a t e s .  Ne i the r  t h e  f e d e r a l  
r e g u l a t i o n s  n o r  t h e  d e p a r t m e n t a l  g u i d e l i n e s  w h i c h  were 
a p p l i c a b l e  i n  1 9 7 5  s p e c i f i e d  a p a r t i c u l a r  me thod  of f o r w a r d i n g  
t h e  CLN, or s t i p u l a t e d  t h a t  t h e  c o n c e r n e d  c o n s u l a r  o f f i c e  n e e d  
p r o v e  t h a t  t h e  CLN a c t u a l l y  r e a c h e d  t h e  a f f e c t e d  p a r t y .  

M o r e o v e r ,  f o u r t e e n  y e a r s  a f t e r  t h e  e v e n t ,  c a n  o n e  be 
c o n f i d e n t  t h a t  t h e  C o n s u l a t e  G e n e r a l  d i d  n o t  make a r e c o r d  t h a t  
it d e s p a t c h e d  t h e  CLN t o  a p p e l l a n t  on a c e r t a i n  d a t e  and l a t e r  
d e s t r o y e d  it? T h e  C o n s u l a t e  G e n e r a l  was unde r  n o  l e g a l  d u t y  t o  
p r e s e r v e  i t s  r e c o r d s  i n d e f i n i t e l y .  See Maldonado- Sanchez  v .  
S h u l t z ,  706 F .  S u p p .  5 4 ,  5 7 ,  58 (D.D.C. 1 9 8 9 ) ,  where  t h e  c o u r t  
states t h a t  a s u b s t a n t i a l  d e l a y  i n  t a k i n g  a n  appeal  p l a c e s  a 
t r ememdous  b u r d e n  on t h e  g o v e r n m e n t  t o  p r o d u c e  w i t n e s s e s  and 
d o c u m e n t s  y e a r s  a f t e r  t h e  r e l e v a n t  e v e n t s  and  t o  p r e s e r v e  
d o c u m e n t a t i o n  i n d e f i n i t e l y .  
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a r e  t h u s  i n s u f f i c i e n t  t o  overcome t h e  l e g a l  presumption t h a t  t h e  
Consula te  Zenera l  s e n t  t h e  CLN t o  a p p e l l a n t .  O f  c o u r s e ,  we 
cannot  be s u r e  a t  t h i s  d i s t a n c e  from 1 9 7 5  llrhether t h e  CLN,  
a l though d u l y  d i s p a t c h e d ,  ever  reached a p p e l l a n t .  I n  our 
o r i g i n a l  opinion we p o s i t e d  t h a t  i f  e v e n  i t  d i d  not  reach h i m ,  
c a s e  law makes i t  c l e a r  t h a t  i t  was i n c u m b e n t  on him i n  t h e  
c i r cums tances  of h i s  c a s e  t o  a c t  much sooner t h a n  h e  d i d  t o  
a s s e r t  a c l a im t o  United S t a t e s  c i t i z e n s h i p  and d i s p u t e  t h e  
Department 's  adverse  d e c i s i o n .  Appe l l an t  performed t h e  most 
unequivocal of all e x p a t r i a t i v e  a c t s .  I n  an a f f i d a v i t  executed 
i n  J u l y  1 9 8 9 ,  h e  acknowledged he knew i n  1 3 7 2  t h a t  he  had 
performed an a c t  t h a t  t e rmina ted  h i s  c i t i z e n s h i p .  
from 1 9 7 2  h e  had f a c t s  t h a t  should have l ed  him t o  p r o t e c t  h i s  
i n t e r e s t s  w i t h  r easonab le  c e l e r i t y .  
r e s p o n s i b i l i t y  t o  t a k e  any a c t i o n  where t h e r e  is n o  p e r s u a s i v e  
ev idence  t h a t  t h e  government was d e r e l i c t  i n  its d u t y  would be 
t o  reward p a s s i v i t y  where cogent  r easons  d i c t a t e d  a c t i o n .  

I n  a word, 

T o  absolve  a p p e l l a n t  of a l l  

I V  

Having c a r e f u l l y  cons ide red  a p p e l l a n t ' s  motion f o r  
r e c o n s i d e r a t i o n  of t h e  Board ' s  d e c i s i o n  on h i s  c i t i z e n s h i p  
appea l ,  we a r e  of t h e  opin ion  t h a t  i t  does not s t a t e  any f a c t s  
or p o i n t s  of law t h a t  t h e  Board overlooked or misapprehended. 
Accordingly,  we hereby deny th%motion. , /- 

I 

Alan' G .  James, 

Warren E .  H e w i t . < ,  Member 




