
December 3 1 ,  1 9 9 0  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: L  L  G  
Motion f o r  Reconsiderat ion 

The Board of Appellate R e v i e w  on January 11, 1 9 9 0  
aff irmed an adminis t rakive  determination of the  Deparbment of 
Sbabe thak L  L  G  expa t r i a t ed  he r se l f  on Apr i l  
2 8 ,  1987 under t he  p rov is ions  of secbion 3 4 9 ( a ) ( 2 )  of k h e  
Immigration and Na t iona l i t y  A c t ,  8 U.S .C.  1481(a)  ( 2 1 ,  by 
v o l u n t a r i l y  making a formal dec l a r a t i on  of a l l eg i ance  t o  Mexico 
w i t h  t h e  inkention of r e l i nqu i sh ing  her United S t a t e s  
c ik izensh ip .  

M s .  G  moves f o r  recons idera t ion  of t h e  Board's  
dec i s ion .  1/ For the  reasons given below, we granb t h e  motion 
and reverse-our decis ion of January 11, 1 9 9 0 .  

1/ 2 2  CFR 7 . 1 0  provides:  - 
The Board may en te rba in  a mobion f o r  
reconsiderabion of a Board's  dec i s ion ,  
i f  f i l e d  by e ibher  parby. The motion 
s h a l l  s t a t e  w i b h  p a r t i c u l a r i t y  t h e  
grounds fo r  t h e  motion, including any 
facbs  or po in t s  of law w h i c h  b h e  f i l i n g  
parby c la ims t h e  Board has overlooked 
or misapprehended, and s h a l l  be f i l e d  
w i t h i n  30 days from b h e  datie of 
r e c e i p t  of a copy of t h e  decis ion of 
the Board by k h e  pa r ty  f i l i n g  t h e  
motion, Oral argument3 on b h e  mobion 
s h a l l  not be permitbed. However, b h e  
parby i n  opposibion ko  b h e  mobion 
w i l l  be given opporbunity t o  f i l e  a 
memorandum i n  opposibion t o  khe motion 
witzhin 30 days of t h e  dabe t h e  Board 
forwards a copy of Dhe motion t o  b h e  
pa r ty  i n  opposibion. I f  t h e  motion t o  
reconsider is gran ted ,  h h e  Board 
s h a l l  review t h e  record,  and, upon 
s u c h  furbher  r econs ide ra t i on ,  s h a l l  
a f f i rm,  modify, or r eve r se  t h e  
o r i g i n a l  dec i s ion  of t h e  Board i n  t h e  
case .  
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The Board kransmitted a copy of i t s  dec i s ion  on the  Dhe 
appeal taken by L  L  G  t o  t h e  Consulate General 
a t  Monkerrey on January 1 2 ,  1 9 9 0 ,  request ing t h a t  the  consu la te  
forward it t o  her .  She acknowledged r e c e i p t  of a copy of bhe 
opinion on January 30 ,  1 9 9 0 .  

Thereafber ,  on J u l y  1 2 ,  1990  t h e  Board d e c i d e d  the 
c i t i z e n s h i p  appeal of her s i s b e r  , Thelma Gniazdowihz. T h e  
Board remanded Thelma's case  Do the Department ( a t  h h e  
Department's r eques t )  s o  t h a t  t h e  c e r b i f i c a t e  of l o s s  Of 
n a t i o n a l i t y  t h a t  was approved i n  Thelma's name might be 
vacated.  I n  request ing that3 Thelma's case  be remanded, the  
Department s taked:  

The Department is  nok unmindful of 
Matker of L i b b y  L y n ~  Gniazdowitz, 
Dec.Bd.Ap.R. , January 11, 1 9 9 0 ,  
where tihe Board affirmed the  
Department's determinat ion of l o s s  
of c i t i z e n s h i p  i n  very s i m i l a r  
c i rcumstances .  The Department 
cons iders  bhat the  ev iden t i a ry  
s tandard now i n  e f f e c t  r equ i r e s  a 
d i f f e r e n t  conclusion i n  t h i s  case .  
Whether t h e  r e s u l t  i n  b h e  case  of 
L ibby  Lynn Gniazdowibz should and 
could be reversed can only be 
determined i f  she were bo seek bo 
reopen t h e  dec i s ion  of t h e  Board. 

The ev iden t i a ry  stiandard t o  w h i c h  hhe Department 
r e f e r r e d  was adopbed i n  Apr i l  1 9 9 0  and is  based on the premise 
khab American c i t i z e n s  i n t e n d  bo rebain  United S t a t e s  
c i t i z e n s h i p  when t h e y  perform certiain s t a t u t o r y  e x p a t r i a t i v e  
a c t s ,  among t h e m  subscr ib ing  t o  a rou t ine  d e c l a r a t i o n  of 
a l l eg i ance  bo a fo re ign  s t a t e .  

case of T  G  t o  t he  Department, h h e  Chairman 
wrote t o  G z on A u g u s t  1 6 ,  1 9 9 0 .  AfDer c a l l i n g  
a t t enk ion  ho t h e  Board's  dec i s ion  i n  Thelma's case  and t h e  
Deparkmenb's observat ion concerning her own case  ( s e e  above) ,  
t h e  Chairman c a l l e d  L  a t t enk ion  t o  22  CFR 7 . 1 0  (nobe 1 
sup ra )  w h i c h  provides  t h a t  e ibher  p a r t y  t o  a l o s s  of 
nab iona l i t y  proceeding may move fo r  recons idera t ion  

- 2/ 

Following iss-uance of t h e  Board's  dec i s ion  renand.ing tf .e 

- 2/ See "Advice about Poss ib l e  LOSS of U . S .  C i t i z e n s h i p  and 
Dual Na t iona l i t y , "  l e a f l e t  re leased  t o  the  pub l i c  on September 
21, 1 9 9 0 ,  by t h e  Department's Bureau of Consular A f f a i r s .  
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of a Board d e c i s i o n .  Pe rhaps  , a f t e r  t h e  Board r ende red  i h s  
d e c i s i o n  on her a p p e a l ,  t h e  Chairmar\ wro te ,  s h e  d i d  n o t  r e a l i z e  
s h e  might: move f o r  r e c o n s i d e r a t i o n .  T h e  Chairman provided  
gu idance  on how ko f i l e  a motion f o r  r e c o n s i d e r a t i o n .  

Meanwhile, on AugusO 1, 1 9 9 0 ,  L  G  had 
w r i t t e n  a 1-etrber t o  t h e  Deparbment of St ia te  ( n o t  t o  t h e  Board 
of A p p e l l a t e  R e v i e w )  w h i c h  r ead  a s  f o l l o w s :  

Due  t o  b h e  change i n  p o l i c y  t h a t  r e s u l t e d  
i n  a new e v i d e n t i a r y  s t a n d a r d  on c a s e s  i n -  
v o l v i n g  l o s s  of U.S. c i b i z e n s h i p  of w h i c h  I 
was informed by t h e  U.S. Consulabe G e n e r a l  
a t  b h i s  c i b y  / R o u t e r r e v ,  I hereby seek t o  
reopen t h e  B o a r d ' s  d e c r s i o n  and r e q u e s t  
admi n is  t! r a t  i ve r ec o,? s i d e  r a t  i on on t h e  
Depa r tmen t ' s  d e t e r m i n a t i o n  of l o s s  of 
c i b i z e n s h i p  w h i c h  was a f f i r m e d  by Ghe Board 
of A p p e l l a t e  R e v i e w  OD J a n u a r y  11, 1 9 9 0 .  

On a memorandum sent by Dhe Department of 
S t a t e  t o  t h e  Board of A p p e l l a t e  R e v i e w  on 
b h e  subject  of my s i s t e r ' s  C i h i z e n s h i p  
Appeal i b  is s t a t e d  t h a t  t h e  Department 
c o n s i d e r s  t h a t  t h i s  new e v i d e n h i a r y  
sbandard  r e q u i r e s  a d i f f e r e n h  c o n c l u s i o n  
i n  my own c a s e  and tihat h h e  r e s u l t  shou ld  
and c o u l d  be r e v e r s e d ,  w h i c h  is  what I am 
r e q u e s t  i n g  . 
I would l i k e  t o  bake t h i s  chance t o  remind 
you whab I a lways s t a k e d  w h i l e  a p p e a l i n g :  
kha t  eve,? I ' v e  g o t  a C e r t i f i c a h e  of Mexican 
N a t i o n a l i t y  ( C M N ) ,  I ,?ever i n t ended  bo 
r e l i n q u i s h  my U.S. C i t i z e p s h i p  and I was 
j u s t  do ing  whab I was t o l d  t;o by my f a t h e r .  

On October  1, 1990,  Libby Gpiazdowi tz  wro te  bo t h e  Board 
t o  s t a t e  t h a t  s h e  had j u s t  r e c e i v e d  t h e  Chai rman ' s  August 1 6 b h  
l e t h e r .  She  p r o f e s s e d  t o  be u n c e r t a i n  about  what s h e  s h o u l d  do 
t o  s t a t e  a case f o r  r e c o n s i d e r a t i o ? ,  apd s imply n o t e d  bo h h e  
Board " a l l  I h a v e  done" about  loss of her  c i b i z e n s h i p  since 
September 1 9 8 7 .  She  e n c l o s e d  c o p i e s  of a l l  Ghe l e k t e r s  " I ' v e  
s e n b  d u r i p g - t h i s  two y e a r s  s i p r e  my f i r s t  l e t t e r  bo you; t h e r e  
i s  nohhing e l s e  I can say  or  more e v i d e n c e  from b u t  what I have 
a l r e a d y  presenbed  k o  you ."  

i" 

! 

I 

.. < .. , 

T h e  Board forwarded  L i b b y  GDiazdowitz '  s u b m i s s i o n s  t o  
b h e  Department on November 8 ,  1 9 9 0 ,  a d v i s i n g  t h a b  i f  t h e  
Department wished t o  f i l e  a memorapdurn i n  o p p o s i t i o n  ho L i b b y ' s  
mobion f o r  r e c o n s i d e r a t i o n ,  i t  shou ld  do s o  w i t h i n  b h e  time 
p r e s c r i b e d  by  2 2  CFR 7 . 1 0 .  (No te  1 s u p r a ) .  
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T h e  Departmegt s u b m i t t e d  t h e  f o l l o w i n g  memora3dum, d a t e d  
December 1 2 ,  1990: 

T h e  Departme3t is opposed t o  
M s .  G '  motion f o r  recon- 

- s i d e r a oss of c i t i z e 3 s h i p .  
- I n  a cco rdance  w i t h  2 2  CFR 7 . 1 0 ,  

M s .  G  had u n t i l  
Feb rua ry  11, 1 9 9 0  t o  f i l e  her  mobion 
f o r  r e c o n s i d e r a t i o n .  2 /  T h e  time 
h a s  l ong  since pask rsicy t o  make 
her  request :  v i a b l e .  - -  

T h e  Deparhmenb would have no ob- 
j e c t i o n  t o  t h e  Board e v t e r t a i n i v g  
k h e  motion f o r  r e c o n s i d e r a t i o n  i n  
t h e  e v e n b  i t  can f i n d  a b a s i s  under 
i b s  r e g u l a t i i o n s .  

A s  an i n i t i a l  matrter,  we f a c e  t h e  issue of whether t o  
a l l ow L  G  mobion f o r  r e c o n s i d e r a t i o n ,  f o r  i t  was - 
n o t  f i l e w i t h i n  30 s  a f t e r  s h e  r e c e i v e d  a copy of b h e  
B o a r d ' s  d e c i s i o n  on h e r  c i t i z e n s h i p .  See 2 2  C F R  7 . 1 0 .  

Under 2 2  CFR 7 . 1 1 ,  tihe Board f o r  good c a u s e  shown may i v  
i t s  d i s c r e t i i o n  e n l a r g e  t h e  time p r e s c r i b e d  by t h e  r e g u l a t i o n s  
f o r  t h e  t iaking of any a c t i o n .  

M s .  G  s u g g e s t s  t h a t  s h e  d i d  n o t  f i l e  a mokion 
f o r  r e c o n s i d e r a t i o 3  w i t h i n  t h e  time a l lowed because  s h e  d i d  not 
r e a l i z e  u n t i l  a f t e r  e x p i r y  of t h e  time f o r  f i l i n g  t h a t  s h e  had 
s u c h  r e c o u r s e .  13 i t s e l f  s u c h  a reaso,? is h a r d l y  good cause  
f o r  n o t  complyi?g w i t h  t h e  r e q u i r e m e 3 t s  of t h e  r e g u l a t i o n s .  
B u t  obher c o n s i d e r a t i o n s  a r e  r e l e v a p t  t o  t h e  q u e s t i o n  whether 
i t  would be p r o p e r  f o r  t h e  Board t o  e x e r c i s e  i t s  d i s c r e k i o n a r y  
a u t h o r i t y  and a l low h h e  mot ion .  Ms. G  who a t  t h i s  
d a t e  is  on ly  2 1  year-s  o l d ,  is  no t  now r e p r e s e n t e d  by c o u n s e l ,  
nor was s h e  when b h e  Board heard  her a p p e a l ;  s h e  a p p e a r s  p r o  
s e .  Some a l lowance  may t i he re fo re  a p p r o p r i a t e l y  be made f o r  her  
i gno rance  of t h e  r e g u l a t o r y  r e q u i r e m e n t s  f o r  f i l i n g  a motion 
f o r  r e c o n s i d e r a k i o n .  We a r e  impressed t h a t  s h e  h a s  shown 
concern  about  l o s s  of her  n a t i o v a l i t y  from t h e  f i r s t ,  and a c t e d  
prompt ly  t o  i n q u i r e  aboub what s h e  might do  t o  r e c o v e r  

- - 

- 2/ A p p e l l a n t ,  of c o u r s e ,  had u n t i l  March 2 ,  1990  b o  f i l e  a 
mot ion ,  t h a t  i s ,  30 days  a f t e r  her  r e c e i p t  of a copy of khe 
B o a r d ' s  d e c i s i o n .  
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c i t i z e n s h i p  once she learned t h a t  t he  Department had made a 
favorab le  dec i s ion  i n  her s i s b e r  Thelma's e s s e n t i a l l y  s i m i l a r  
l o s s  of n a t i o n a l i t y  case .  Account too m u s k  be taken of t h e  
facb t h a t  t h e r e  would be no pre jud ice  t o  the Deparbment i f  we 
allow t h e  motion f o r  r econs ide ra t i on ;  the  Department has i n  
f a c t  shown sympathy fo r  M s .  G ' s i t u a k i o n ,  and 
suggests  th-at f a i r n e s s  would j u s t i f y  the  Board's revers ing  i ts  
adverse dec i s ion  on her appeal .  While i t  i s  obvious bhah 
seve ra l  months passed a f t e r  expiry  of bhe prescr ibed  l i m i k  fo r  
movi3g fo r  r econs ide ra t i on ,  t h e  l eng th  of the  delay is  by no 
means excess ive ,  t ak ing  i n t o  cons idera t ion  t h e  circumstances 
and the  other r e l evan t  facbors  presenhed here.  

I n  shorb,  hhe circumstances surrounding k h e  f i l i n g  of 
M s .  G  motion f o r  recons idera t ion  a r e  unique. The 
combination of v a r i a b l e s  here argues s t rong ly  fo r  t h e  Board t o  
allow the  motion, f o r  they c o n s t i t u t e  i 3  t h e i r  sum s u f f i c i e n h  
good cause t o  permit  t h e  Board t o  e x e r c i s e  i t s  d i s c r e t i o n  t:o 
eDlarge the  time f o r  f i l i n g  the  mobion. 3/ Accordingly, we 
w i l l  proceed t o  t h e  mer i t s  of the  motion. 

- 

I11 

I n  our opinion of January 11, 1 9 9 0  we exp e  1 

view hhab t h e  evidence da t i ng  from hhe time Pls. G z 6id the 
e x p a t r i a t i v e  ach e s t a b l i s h e d  thah she probably i n b e n d e d  t o  
r e l i nqu i sh  her U n i t e d  S t a t e s  c i t i z e n s h i p ,  Furthermore, t h e  
Board was of the view hhat  appe l l an t  ac ted knowipgly and 
i n t e l l i g e n t l y ,  f o r ,  as we s tabed ,  hhe evidence showed hhat she 
understood what she was doing whe3 she appl ied f o r  a 
c e r t i f i c a t e  of Mexican n a t i o n a l i t y  ( C M N )  and i n  t he  process  
declared a l l e g i a n c e  t?o Mexico. 

I n  cons ider ing  a p p e l l a n t ' s  reques t  f o r  reconsiderahion 
of our dec i s ion ,  we w i l l  focus  03 whether we drew f a i r  
in fe rences  from bhe evidence w i t h  r espec t  bo whether s h e  acbed 
knowingly and i n  tie 11 i gen t l y  . 

Upon f u r t h e r  review of bhe record and r econs ide ra t i on ,  
we be l ieve  b h e  Board should have given more weight t o  
appe l l ank ' s  age ah the  time she d i d  the  e x p a t r i a t i v e  a c t .  S h e  
was b h e n  e ighteen yea r s  o ld ;  although of l e g a l  age, i t  was only 

148 
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- 3/ T h e  Board's holding on the bimeli3ess of the motion fo r  
reconsiderabion t h a t  was f i l e d  i y  t h i s  case  should nob be 
considered p r e c e d e n t i a l .  The case  before the Board is  p l a i n l y  
s u i  g ene r i s .  Whether i n  the  f u t u r e  a motion f o r  
recons idera t ion  f i l e d  ou t s ide  the 30-day l i m i t a t i o n  should be 
allowed w i l l  be determined i n  l i g h t  of a l l  tihe f a c t s  and 
circumstances of b h e  p a r t i c u l a r  case .  

- 
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by f i f t e e n  days. For age not t o  have been an imporkant eleme3b 
i n  ascerbaining her i n t e n t ,  evidence khat appe l l an t  
unambiguously w i l l e d  loss of her c i t i z e n s h i p  would have t o  be 
adduced. T h e  evidence was not  bhat unambiguous. 

We a l s o  f e e l  t h a t  Ghe Board should have a t t ached  g r e a t e r  
s i g n i f i c a n c e  t o  a p p e l l a n t ' s  f a b h e r ' s  a f f i d a v i t .  I n  hhat 
a f f idav i t i  her f a t h e r  averred hhat h e  counseled her Do apply fo r  
a CMN and t h a t  he h i m s e l f  d i d  not3 know s u c h  an a c t  w h i c h  
e n t a i l e d  making a declarahion of a l l eg i ance  t o  Mexico could 
r e s u l t  i n  loss of h i s  daughker 's  c i t i z e n s h i p .  Indeed, i t  is 
suggested i n  t h e  a f f i d a v i h  ( " s h e  always s a i d  s h e  wanbed t o  l i v e  
i n  tzhe U.S. as  soon a s  she could supports h e r s e l f " )  thab a t  t h e  
r e l evan t  b i m e  loss of her United Stakes  c i h i z e n s h i p  was f a r  
from appe l lanb ' s  purpose. Alhhough we had reason ho be l ieve  
khat appe l l an t  knew t h a t  she needed a CMN i n  order t o  avoid the  
higher universitty tu ib ion  charged fo re ign  s t u d e n t s ,  it; does n o 0  
fo l low,  a s  we implied,  thab appel lanb c l e a r l y  perceived t h a t  i f  
s h e  made bhe required declarabion of a l l e g i a n c e  bo Mexico her 
e x p a t r i a t i o n  would probably ensue. 

I n  b r i e f ,  upon review, we f i n d  tihat: b h e  evidence before 
t h e  Board was i n s u f f i c i e n k l y  i n d i c a t i v e  of an express  w i l l  and 
purpose on t h e  p a r t  of Ms. Gniazdowikz t o  r e l i n q u i s h  - 
c ik i zensh ip  Do warrant  a conclusion hhat she made a knowingly 
a d  i n t e l l i g e n h  waiver of her Unibed S t a t e s  c i b i z e n s h i p .  

On considerakion of the  foregoing,  we hereby reverse  our 
dec i s ion  of January 11, 1 9 9 0 .  

* 4' 

Hogard Meyers, Memtfikr Hogard Meyers, Memtfikr 




