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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: K  G  K  

This case is before the Board of Appellate Review on 
the appeal of K  G  K  from an administrative 
determination of the Department of State that he expatriated 
himself. on May 24, 1968 under the provisions of section 
349(a)(6), now section 349(a)(5), of the Immigration and 
Nationality Act by making a formal renunciation of his United 
states nationality before a consular officer of the united 
states at Lima, Peru. - 1/ 

tirne-barred. Consequently the Board lacks jurisdiction to 
consider it. The appeal is dismissed. 

For the reasons that follow, we find the appeal is 

I 

Appellant K  acquired the nationality of the 
United States under the provisions of section 201(c) of the 
Nationality Act of 1940 by virtue of his birth of American 
citizen parents at . 2/ Since 
he was born in Peru, he became a citizen of that country as 

- 1/ Section 349(a)(5) of the Immigration and Nationality Act, 
8 U.S.C. 1481(a)(5), readsas follows: 

Sec. 349. (a) From and after the effective date of 
this Act a person who is a national of the united 
States whether by birth or naturalization, shall lose 
his nationality by voluntarily performing any of the 
following acts with the intention of relinquishing 
United States nationality - 

... 
(5) making a formal renuncia- 

tion .of nationality before a 
diplomatic or consular officer of 
the United States in a foreign 
state, in such form as may be 
prescribed by the Secretary of 
State; ... 

1 

- 2/ Section 201(c) of the Nationality Act of 1940, 8 U.S.C. 
601(c) read as follows: 
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well. He grew up in Peru and received his early schooling 
there until he was about 16 years old when he went to 
preparatory school in the United States. He later attended 
Villanova University. While at university he registered for 
u.S. Selective Service. After graduating from Villanova, he 
returned to Peru around the end of 1967 or early in 1968. 

upon return to Peru, appellant became active in his 
fami1y”s business enterprises. In his brief he described the 
family’s economic position: 

In 1961, When Mr. K  was fifteen, 
his father died, leaving a wife and 
three children. His estate consisted 
of a trust in the united States to be 
funded by /a U.S. mining company7 ... 
and a numbFr of family held Peruvian 
businesses .... 
In 1963 /The mining company7 ceased 
funding the trust, ... A lawsuit ensued, 
ultimately exhausting the family’s 
assets in the United states and yielding 
no compensation. Later that same year, 
- /appellant’s mother/ was diagnosed as 
having terminal cancer, With no medi- 
cal insurance, and no other means 
through which debts could be satisfied, 
her expenses were paid by the Peruvian 
businesses. 

2/ (Cont’d.) - 
See. 201. The following shall be citizens 
of the United States at birth: 

. . .  
(c) A person born outside of the 

United States and its outlying pos- 
sessions of parents both of whom are 
citizens of the United states and one 
of whom has resided in the United 
States, or one of its outlying 
possessions, prior to the birth of 
such person;. . . 
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During the period 1966-1968, an ex- 
tremely nationalistic climate was 
developing in Peru regarding foreign 
investment, jeopardizing the family's 
only means of paying for their ailing 
mother's medical care, and their own 
maintenance expenses. To avoid 
scrutiny and possible nationalization 
of the businesses, the family listed 
the only Peruvian-born member, 
Mr. K  as the majority share- 
holder in the businesses. 

Not long after his return to Peru, appellant allegedly 
realized that his dual nationality would present problems. 
Around the spring of 1968 he states he was notified that his 
Selective Service status had been changed from 2-5 (student 
exemption) to l - A  (available for service). Having been 
ordered to report for a physical examination in the United 
States, he decided to go to the United states Embassy at Lima 
to discuss the matter. Thus, he has indicated, was his 
citizenship status brought to a head. Neither appellant nor 
the record has indicated what advice appellant was given by 
the Embassy on that occasion. However, he states that a week 
or two later he returned to the Embassy where he apparently 
nad a long discussion with a consular officer about the 
problems arising from his holding United States and Peruvian 
citizenship, beginning with the fact that he had been 
classified as available for military service. Precisely what 
appellant told the consular officer who handled his case and 
what she told him is far from clear at this distance from 
1968. The contemporary record which is meager is not 
enlightening; the Embassy preserved no record of its 
discussion with appellant on that day. In a report to the 
Department of State made after his renunciation, the Embassy 
stated simply that appellant "came to the Embassy several 
times to make his position fin renouncing citizenship7 clear 
and definite." At the hearing before the Board on M';jirch 16, 
1990, appellant endeavored to recall what transpired and how 
he was led to renounce his United states citizenship. The 
following summarizes his recollection of the discussion as 
elicited by direct and cross examination and questioning by 
the Board. 

The consular officer with dhom he discussed his draft 
classification and the implications of his holding two 
citizenships allegedly told him he would have to choose between 
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Peruvian and United States nationality. 3/  When counsel for 
the Department inquired whether the officer had explained to 
him the implications of former sect.ion 350 of the Immigration 
and Nationality Act, appellant Mas unsure, but iiz thought that 
probably it was because of that section that he had been told 
he had to renounce one or the other of his citizenships. 4/ - 

We take note that section 350 of the Immigration and 
Nationality Act provided for divestiture of American 
nationality of a person born abroad of U.S. citizen parents 
who claimed the benefits of his foreign nationality (appellant 
held a Peruvian passport) and continued to live abroad 
continuously for three years after his 25th birthday, unless 
the person made an oath of allegiance to the United states and 
had his residence outside the united States solely for one of 
seven reasons. The record shows that appellant could not have 
established that his residence abroad was solely €or any one 
of those reasons. To preserve his U.S. citizenship, 
therefore, he would have had to take up residence in the 
United States by 1970, his twenty-fifth birthday, in addition 
to making an oath of allegiance to the United States. - 5/  

Appellant stated that the consular officer advised him 
that there was one possibility of retaining both citizenships, 
but, appellant told the Board, 

- /iTt would require an affidavit signed 
at the U.S. Embassy that, whatever I 
was doing in Peru, that by nature of 
my birth, in other words having been 
born in Peru, I would have to report 
any action in Peru to the U.S. Embassy 
first and that the affidavit nould be 
signed that, whatever I was doing as a 
Peruvian would be done against my will 
and following the laws of that country. 

At that point in time, that affidavit 
was something tnat, you know, generated 

- 3/ Transcript of Hearing in the Matter of Keith George 
K  Board of Appellate Review, March 16, 1990 (h ereaf ter 
referred to as "TR"). TR 18-22. Direct examination. 

4/ TR 22-29. Cross examination. 

- 5/ Section 350, 8 U.S.C. 1482, was repealed by Pub. L. NO. 
95-432, Oct. 10, 1978, 92 stat. 1046. 

- 
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a lot of fear in myself because Peru 
Nas going through a period of cnange in 
those days, a l o t  of nationalism, a l o t  
of things like this. And I was afraid 
that somebody could use this affidavit 
against us, in other words, in, you 
know, some business transactions, and a 
series of things of this type. 

So, the affidavit to me was a dangerous 
tool at that time. I tried to see any 
other alternative, and there weren't 
any. 6 /  - 

Under questioning by the Board, appellant conceded that 
he had not been pressed by the Peruvian authorities to 
renounce his United States citizenship; there was no question 
of his having to be solely Peruvian in order to protect his 
family's business interests in the threat of possible 
nationalization. 7/ But he understood from the consular 
officer he had three alternatives under United states law 
(i.e., section 350 of the Immigration and Nationality Act): 
(1) renounce Peruvian citizenship; ( 2 )  renounce United States 
citizenship; ( 3 )  execute an affidavit which appellant 
described as informal renunciation of his Peruvian citizenship 
in the presence of the United States authorities. 8 /  Since 
he could not renounce Peruvian citizenship without an act of 
Peru's Congress and since he feared, for reasons we have noted 
above, to execute an affidavit stating that he was living in 
Peru under duress, he was left no alternative but to renounce 
United States citizenship. 

I t  appears that after the second meeting with an 
embassy officer appellant went home and reflected fQrther on 
his situation. On May 2 4 ,  1968 he returned to the Embassy and 
that day made a formal renunciation of his united States 
nationality. 

The record shows that appellant executed an affidavit 
(drafted mainly by him with some language supplied by the 
consular officer) explaining why he was renouncing his 
citizenship. It reads in pertinent part as follows: 

6/  TR 18-19. - 
7/  TR 55-56. - 
8/ TR 6 2- 6 4 .  - 
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/I/ have l i ved  a l l  of my l i f e  i n  Peru 
w i t h  my pa ren t s .  A l l  of my personal  
t i e s ,  t h e r e f o r e ,  a r e  i n  Peru. Xy i n -  
t e n t i o n s  a r e  t o  remain i n  Peril perma- 
nen t ly .  

-?. 

. . .  
That I f e e l  i t  only proper t h a t  I choose 
the  Peruvian c i t i z e n s h i p  i n  order  t o  
d i r e c t  my l o y a l t i e s  t o  t h i s  country ,  
r a the r  than be drawn between the  two. I 
in tend t o  play an a c t i v e  r o l e  i n  t h i s  
coun t ry ' s  development a s  a Peruvian 
c i t i z e n ,  b u t  m u s t  f e e l  f r e e  t o  p a r t i c i -  
pa te  i n  a l l  a c t i v i t i e s  w i t h i n  t he  Peru- 
vian s o c i e t y ,  without my a c t s  being 
quest ioned a s  a f o r e i g n e r ;  

That a l l  of my persona l  a s s e t s ,  t o  
include proper ty  and b u s i n e s s  a r e  i n  
Peru, Some of w h i c h  a r e  p a r t l y  owned by 
Peruvians.  My commercial and c i v i c  
ambit ions t h e r e f o r e  a r e  i n  Peru and a s  
a Peruvian c i t i z e n  I d e s i r e  t o  f u l l y  
p a r t i c i p a t e  towards higher  personal  
goa l s  i n  t he se  a r e a s ;  

That I possess  the  / S e l e c t i v e  Service7 
c l a s s i f i c a t i o n  of I-A. I t  was recenxly 
changed from I1 S and I was ordered t o  
repor t  f o r  a medical examination; 

That I am not renouncing due t o  recen t  
changes i n  S e l e c t i v e  Serv ice  r egu la t i ons .  
However, t he  d r a f t  has f i n a l l y  forced me 
t o  make a dec i s ion  I have prev ious ly  
considered;  9/  - 
That i n  renouncing my American c i t i z e n -  
s h i p  I would l i k e  t o  s t a t e  t h a t  I do n o t  
consider  t h i s  an unf r iend ly  a c t ,  b u t  

9 /  The record shows t h a t  a p p e l l a n t  s u f f e r e d  from 
Calve-Legg-Pethes' d i s ea se ,  an a i lment  a f f e c t i n g  h i s  a b i l i t y  t o  
walk. We note t h a t  a p p e l l a n t ' s  counsel  has a s s e r t e d  t h a t  i f  
appe l l an t  had undergone an armed f o r c e s  phys i ca l ,  h e  would have 
been f o u n d  u n f i t  f o r  m i l i t a r y  s e r v i c e .  

- 
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only a decision to choose between the two 
countries I am now a citizen of, in order 
to dirsct my attentiops - -  /Sic7 only to 
Peru:. . . . 

He added that he was renouncing his nationality of his 
own free will. 

Appellant also executed a statement of understanding in 
which he declared that he was renouncing his citizenship 
voluntarily; that he realized he would become an alien toward 
the United States; that the serious consequences of 
renunciation had been explained to him by the consular officer 
and that he understood the consequences. 

Thereafter appellant made the oath prescribed for 
renunciation of United States nationality. A week later, on 
June 5, 1968, in compliance with the statute, the consular 
officer who administered the oath of renunciation to appellant 
executed a certificate of loss of nationality (CLN). 10/ 
Therein the officer certified that appellant acquired n e  
nationality of the United States by birth in Peru of American 
citizen parents; that he acquired the nationality of Peru by 
birth therein; that he formally renounced his United States 
nationality on May 24,  1968; and thereby expatriated himself 
under the provisions of of section 349(a)(6) of the Immigration 
and Nationality Act. 

- l o /  
U . S . C .  1501, reads as follows: 

Section 358 of the Immigration and Nationality Act, 8 

Sec. 358. Whenever .a diplomatic or consular 
officer of the united States has reason to 
believe that a person cJhile in a foreign state 
h a s  lost his United States nationality under any 
provision of chapter 3 of this title, or under 
any provision of chapter IV of the Nationality 
Act of 1940, as amended, he shall certify the 
facts upon which such belief is based to the 
Department of State, in writing, under regula- 
tions prescribed by the Secretary of State. 
the report of the diplomatic or consular officer 
is approved by the Secretary of State, a copy of 
the certificate shall Re forwarded to the 
Attorney General, for his information, and the 
diplomatic or consular office in which the report 
was made shall be directed to forward a copy of 
the certificate to the person to whom it relates. 

If 



- 8 -  a 

The Emabassy forwarded the CLN to the Department under 
cover of a memorandum which read as follows: 

In the enclosed affidavit i4r. K  
has stated his reasons for submitting 
his renunciation. He came to ths 
Embassy several times in order to make 
his position clear and definite. 

The reporting officer is of the 
opinion that Mr. K  is not re- 
nouncing solely for reasons of draft 
evasion. He states he does believe 
himself to be a Peruvian rather than a 
united States citizen. The order to 
report for the Selective Service 
medical examination finally forced 
him to make a decision he had not 
previously taken for reasons of 
business and convenience. 

The Department approved the CLN on June 26, 1968 and 
the same day sent a copy to the Embassy at Lima to forward to 
appellant. On July 8, 1968 tne Embassy sent a copy to 
appellant under cover of a letter which read as follows: 

Dear Mr. K  ye have received a 
communication from the Department of 
State that your certificate of l o s s  
of nationality has been accepted, and 
we are returning a copy to you to keep 
for your records. Sincerely yours, 
signed Valentin Blacque, American 
Consul. Enclosure: as stated. 

Counsel entered an appeal on behalf of appellant from 
the Department's determination in Play 1988. 

I1 

The initial issue presented is whether the Board may 
consider and determine an appeal entered twenty years after 
appellant received notice of the Department's administrative 
determination of loss of nationality. To exercise 
jurisdiction, the Board must be able to conclude that the 
appeal was or may be deemed to have been filed within the 
limitation prescribed by the governing regulations, since the 
courts have generally held that timely filing is mandatory and 
jurisdictional. United States v. Robinson, 361 U.S. 220  
( 1 9 6 0 ) .  

under existing regulations, the time limit for filing 
an appeal from the Department's administrative determination 
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of l o s s  of nationality is one year "after approvai by the 
De2artment of the certificate of l o s s  of nationality or a 
certificate of expatriation." 11/ The regulations require 
that an appeal filed after one F a r  be denied unless the 3oard 
determines for good cause shown that the appeal could not nave 
been filed within one year after approval of the certifi- 
cate. 1 2 /  The present regulations, nowever, were not in 
force onJune 26, 1968, when the Department approved the CLN 
that was issued in appellant's case. 

The regulations in effect in 1968 with respect to the 
limitation on filing an appeal prescribed that an appeal be 
taken "within a reasonable time" after receipt of notice of 
the Department's administrative holding of loss of 
nationality. 13/ We believe that the reasonable time 
limitation should govern in appellant's case, rather than the 
limitation of one year after approval of the CLN under 
existing regulations, for it is generally accepted that a 
change in regulations shortening a limitation period operates 
prospectively, in the absence of an expression of a contrary 
intent to operate retrospectively. 

"What constitutes reasonable time" the Court of Appeals 
said in Ashford v. Steuart, 657 F.2d 1053, 1055 (9th Cir. 
1981) , 

depends upon the facts of each case, 
taking into consideration the interest 
in finality, the reason for delay, the 
practical ability of the litigant to 
learn earlier of the grounds relied 
upon, and prejudice to other parties. 
See Lairsey v. Advance Abrasives Co., 
542 F.2d 928 930-31 (5th Cir. 19/61: 
Security Mutual Casualty Co. v. Century 
Casualty co.. 621 F.2d 1062, 1067-68 
(10th Cir. 1980). 

- 11/ 22 CFR 7.5(b)(l) (1989). 

- 12/ 22 CFR 7.5(a) (1989). 

- 13/ 22 CFR 50.60 (1967-1979) provided that: 

A person who contends that the Department's 
administrative holding of loss of nationality 
or expatriation in his case is contrary to law 
or fact shall be entitled, upon written 
request made within a reasonable time after 
receipt of notice of such holding, to appeal 
to the Board of Appellate Review. 
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See a l s o  PRC H a r r i s ,  I n c .  v .  Ths Boeing Company, 7 0 0  
~ . 2 d  8 9 4 ,  8 9 7  ( 2 n d  C i r .  1983) where t h e  c o u r t  s a i d  t h a t  i n  
de t e rmin ing  whether a n o t i o n ,  made under a f e d e r a l  r u l e  
a i l o w i n g  motions t o  be f i l e d  w i t h i n  a reasonaDle  time a f t e r  
t h e  making of d judgment,  is t i m e l y ,  "we m u s t  s c r u t i n i z e  t h e  
p a r t i c u l a r  c i r c u m s t a n c e s  of t h e  c a s e ,  and b a l a n c e  t h e  i n t e r e s t  
i n  f i n a l i t y  w i t h  t h e  r e s o n s  f o r  t h e  d e l a y . "  

I n  L a i r s e y  v .  Advance A b r a s i v e s  Co., 5 4 2  F .2d  928 ( S t h  
C i r .  1976), t h e  c o d r t  was c a l l s d  on t o  de t e rmine  whether  a 
motion had been  f i l e d  w i t h i n  a r e a s o n a b l e  time a f t e r  a 
judgment das e n t e r e d .  The  c o u r t  no t ed  t h a t  t h e  r u l e  a l l o w i n g  
t h e  motion s e t  up an o u t s i d e  l i m i t  of one y e a r  and  p r e s c r i b e d  
a r e a s o n a b l e  t ime  s t a n d a r d  "which by i ts  n a t u r e  i n v i t e s  
f l e x i b l e  a p p l i c a t i o n  i n  v a r y i n g  c i r c u m s t a n c e s . "  
9 3 0 .  
"Fede ra l  P r a c t i c e  a n d  P r o c e d u r e , "  s e c t i o n  2866 a t  228-29: 

5 4 2  F .2d  a t  
Con t inu ing ,  t h e  c o u r t  quoted  11 N r i g h t  & M i l l e r ,  

'What c o n s t i t u t e s  r e a s o n a b l e  time m u s t  
of n e c e s s i t y  depend upon t h e  f a c t s  i n  
each i n d i v i d u a l  case . '  T h e  c o u r t s  
c o n s i d e r  w h e t h e r  t h e  p a r t y  oppos ing  
t h e  motion has  been  p r e j u d i c e d  by t h e  
d e l a y  i n  s e e k i n g  r e l i e f  and t h e y  
c o n s i d e r  whether  t h e  moving p a r t y  had 
some good r e a s o n  f o r  h i s  f a i l u r e  t o  
t a k e  a p p r o p r i a t e  a c t i o n  s o o n e r .  

542 F . 2 d  a t  930 .  

T o  d e t e r m i n e  w h e t h e r  t h e  a p p e a l  now b e f o r e  t h e  Board 
was f i l e d  w i t h i n  a r e a s o n a b l e  time a f t e r  r e c e i p t  of n o t i c e  
t h a t  t h e  Department had made i t s  d e c i s i o n ,  we m u s t  a p p l y  t h e  
c r i t e r i a  s e t  f o r t h  i n  t h e  f o r e g o i n g  d e c i s i o n s ,  p r i n c i p a l l y  
whether a p p e l l a n t  was a b l e  t o  l e a r n  e a r l i e r  of t h e  g rounds  of  
t h e  Depa r tmen t ' s  d e c i s i o n ,  w h e t h e r  h e  h a s  o f f 2 r e d  a 
s u b s t a n t i a l  r ea son  f o r  t h e  d e l a y  and whether  a l l o w i n g  t h e  
a p p e a l  would p r e j u d i c e  t h e  Department  of S t a t e .  
be g iven  t h e  i n t e r e s t  i n  f i n a l i t y  is  d f u n c t i o n  of  t h e  
c o n c l u s i o n s  t h a t  t h e  Board r e a c h e s  w i t h  r e s p e c t  t o  t h e  o t h e r  
c r i t e r i a .  

T h e  weight  t o  

T h e  r a t i o n a l e  f o r  g r a n t i n g  one a r e a s o n a b l e  p e r i o d  of 
time w i t h i n  w h i c h  t o  a p p e a l  an a d v e r s e  c i t i z e n s h i p  
d e t e r m i n a t i o n  is  p r a g m a t i c  and f a i r .  I t  allows one s u f f i c i e n t  
t ime t o  p r e p a r e  a case showing t h a t  t h e  Depa r tmen t ' s  d e c i s i o n  
was wrong a s  a m a t t e r  of law o r  f a c t ,  a n d  makes a l l o w a n c e  f o r  
t h e  i n t e r v e n t i o n  of u n f o r e s e e n  c i r c u m s t a n c e s  ueyond a p e r s o n ' s  
c o n t r o l  t h a t  might p r e v e n t  h i m  from a c t i n g  p rompt ly .  
same time t h e  ru l e  p e n a l i z e s  sxcessive d e l a y .  
be p r e j u d i c i a l  t o  t h e  r i g h t s  of t h e  oppos ing  p a r t y ;  p a s s a g e  of 
an a p p r e c i a b l e  p e r i o d  of time b e f o r e  moving f o r  

A t  t h e  
For d e l a y  may 

rev iew 
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inevitably obscures tne ?vents surroonding perf~irmance of the 
expatriative act. 

Application of the criteria set forth in Ashford v. 
Steuart, supra, "yields little room for judicial 
constrdction," appellant stated in his brief. "While the 
judicial interest in finality is pondtrous," the brief 
continued, "allowing its operation to invalidate Mr. K  
appeal would be truly unjust," noting that courts have 
permitted appeals originally considered untimely, in an effort 
to recognize the equally important interests in fairness. AS 
appellant's delay is tile product of error on the part of tine 
Department of State and appellant's personal circumstances, 
application of the doctrine of fairness and equity should, it 
is argued, permit the Board to resolve the threshold issue of 
jurisdiction and entertain the appeal. 

terms a fact, namely, that the Embassy's letter of July 8, 
1968 trazsmitting a copy of the approved CLN did not enclose 
information about the right to take an appeal to this Board. 
Not only did the sole communication the Embassy sent him after 
his renunciation not inform him of the right of appeal, he 
received no information about an appeal from the Embassy at 
any other time. Allegedly, he spoke to friends in Peru and 
the United States aoout the l o s s  of his citizenship who told 
him that he had lost his citizenship, and (impliedly) that was 
that. 

To justify his delay appellant relies mainly on what he 

Thus, appellant 7as unaware until 1987 (when he first 
consulted legal counsel) that he might have the right to 
appeal from the Department of State's nolding that he 
expatriated himself. Through counsel he argues that the 
"point of discovery standard" is more properly applicable to 
appellant's case than the blind, inflexible standard" applied 
by the Department. 

With respect to the issue of prejudice to the 
Department of state, appellant argues in his brief that "This 
concern is of marginal relevance under the facts.. .." This is 
so, he maintains, "because he /ZppellanE-/ is not relying on 
documentation now undiscoverabie to plead his case." 
Therefore "no valid claims of prejudice persist." 

We first address the reasons appellant gives for not 
seeking review of the Department's adverse decision until 
twenty years after'it Nas made. 

It appears that in July 1968 iEJhen the Embassy sent 
appellant a copy of the CLN only the certificate was enclosed 
in the letter. Evidently, no information about the right to 
take an appeal to this Board was then sent to appellant, as 
prescribed by the Department's guidelines. However, twenty 
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years later cdn one be reasonaaly sure that appeal information 
Mas not enclosed, although not cited as being enclosed? Can 
one be reasonably sure that no supplemental letter was sent to 
appellant which enclosed appeal information? Passage of so 
much time forecloses any possibility of obtaining definitive 
answers to those pertinent questions. 

Assume, for purposes of analysis, however, appellant’s 
recollection that he received no information about taking an 
appeal is corrzct. What are the implications of such a fact? 
Failure, if failure there was on the part of the Embassy to 
send appellant notice of how he might take an appeal, does not 
in itself excuse a delay of twenty years. The Department’s 
guidelines did not have tne force of law; failure to comply 
with then was not a breach of a legal duty. The critical 
question is what responsibility did appellant have in the 
circumstances. He seems to argue that mere failure of the 
Embassy to send him appeal information absolves him from any 
responsibility to act Defore he did so. This is a proposition 
that we cannot accept. Appellant knew one vital fact: that 
he had expatriated himself. Such information should have been 
sufficient, if he had the will to act on it, to lead him to 
tne knowledge that an appellate procedure was available to 
him. It is settled that: “/K7nowledge of facts putting a 
person of ordinary prudence on inquiry is the equivalent of 
actual knoMledge and if one has sufficient information to lead 
him to a fact, he is deemed to be conversant therewith and 
laches is chargeable to him if he fails to use the facts 
putting him on notice. McDonald v. Robertson, 104 F.2d 945, 
948 (6th Cir. 1939). See also U.S. v. Shelby Iron Co.! 273 
U.S. 571 (1926); Nettles v. Childs,100 F.2d 952 (4 th Cir, 
1939). There is nothing of record to show that appellant made 
any effort to contest the Department’s decision until around 
1987 when he retained legal counsel. Indeed, at the hearing 
in response to a question from the Board, appellant conceded 
that he had not looked into the possibility of challenging the 
Department’s decision. 14/ And he did not visit the Embassy 
after he renounced his citizenship. The means of ascertaining 
what recourse he had were readily at hand: a specific inquiry 
at the Embassy in 1968 would have disclosed that in May 1967 
the Supreme Court had rendered its landmark decision in 
Afroyim v .  Rusk, 387 U.S. 253 (1967). Inquiry would have 
further disclosed that as a conseqoence of Afroyim the 
Department informed all diplomatic and consular posts that: 

The legal questions concerning the 
applicability of the Afroyim decision 
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to other subsections of Section 349(a) 
and oth2r povisions of the 1952 and 
1940 Acts are being considered and 
will be the subject of further in- 
structions. Individuals who inquire 
regarding loss of nationality on these 
other grounds should be advised that 
the matter is under consideration. 15/ 

Had he inquired in 1968 he would have been able to 

- 

reserve his legal rights pending resolution of the 
Department's consideration of the implications of Afroyim for 
l o s s  of. nationality decisions under other sections of the 
Act. An inquiry in, say, 1969 or the early 1970's would have 
disclosed that the Attorney General had made a ruling that in 
loss of nationality proceedings the administrative authorities 
should be guided oy the precept that Afroyim stood for the 
proposition that one who had expatriated himself might raise 
the issue of his intent to relinquish citizenship. 16/ That 
instruction informed posts that one like appellant m E h t  move 
for reconsideration of the Department's decision by filing an 
appropriate form. "It is not considered feasible," the 
instruction stated, "to give individual notice to eacn person 
who is recorded at each post as the subject of a prior 
determination of loss of nationality. In view of the enormous 
number of cases that are involved, the only practical means of 
informing the potential citizenship claimants is through 
extensive public notice. " 

Each post was directed to give "the most extensive 
publicity" to the instructions in newspapers or other mass 
media. The substance of the public statement to be made read 
as follows: "A recent Statement of Interpretation of the 
Attorney General of the United States may result in the 
reversal of many previous determinations of loss of United 
States citizenship. Any person Nho was the subject of such a 
determination or any person who may have a claim to United 
States citizenship through such person should communicate Mith 
this office." 

Appellant has mentioned nothing about reading of the 
press notice that the Embassy at Lima presumptively issued in 
the spring of 1969, but it is interesting to note that at the 
hearing he s t a t e d  that about a year after he made his 
renunciation somebody mentioned that the Supreme Court had 
decided a case which he understood was similar to his. 17,' il? - 

- 15/ Circular Airgram, CA-9211, June 1, 1968. 

- 16/ Circular Airgram, CA-2855, May 16, 1969. 

17/ TR 5 1 .  
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did nothing as d consequence of being told about that cdse 
(apparsntly llfroyim v. RUSK). t-Ie believed he bad alrzady lost 
his citizenship and t h e r e d s  nothing lie could do. He 
dllegedly did not understand that the petitioner in the case 
about which he was told also had previously been neld by the 
Department of State to have expatriated himself. 

In short, we are of the vied that appellant had cause 
to inquire much earlier than he did about possible recourse 
from the Department's decision. To countenance his argument 
that because he was not informed of the right of appeal (where 
there was no legal duty to inform him) he was justified in 
rzmaining passive so long would be contrary to public policy, 
for it would sanction allowing an appeal no matter how hoary 
and no matter how little diligence the actor shovied in trying 
to seek review of a decision he oelieved unfair or 
unreasonable. 

We cannot accept appellant's contention that the delay 
is not prejudicial to the Department of State. True, he is 
not, as he points out, relying on "documentation now 
undiscoverable" to plead his case. However, he alleges that 
the consular officer Nho nandled his case gave him erroneous 
information, thus leading him to renounce. Further, he argues 
that he lacked the requisite intent to relinquish his 
citizenship. Under the decision of the Supreme Court in Vance 
v. Terrazas, 444 U.S. 252 (1980) the government bears the 
overall burden of proof that a valid expatriative act was done 
and done voluntarily with the intention of relinquishing 
citizenship. Here the Department obviously would be 
handicapped to undertake its burden of proof precisely because 
appellant has allowed so much time to elapse. We do not know 
what actually transpired during the several visits appellant 
made to the Embassy in the spring and summer of 1968. The 
consular officer involved cannot be located to testify. A l l  
we have by way of contemporary evidence is the brief report 
the Embassy sent the Department after appellant renounced. 
The observation of the court in Maldonado-Sanchez v. Shultz, 
706 F.Supp. 54, 57 (D.D.C. 1989) is apposite: 

The Court agrees with dzfendant's [the 
Department of State] argument that to 
alloM plaintiff to challenge his 
renunciation some twenty years after 
the fact is contrary to public policy. 
It places a tremendous burden on the 
government to produce witnesses years 
after the relevant events and to pre- 
serve documentation indefinitely. 
Moreover, a reasonable statute of 
limitations period serves the impor- 
tant function of mandating a revieN 
of the issuance of the CLN when the 
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relevant events are fresh in the 
minds of the participants. 

Furthermore, because the original transaction has 
become obscure by time, the Board would find it: difficulk to 
render a just decision. It cannot be said that there was 
anything like reasonable diligence on the part of appellant. 
Had he moved sooner, as plainly he had reason to do, there 
might be more evidence to permit us ko make a fair 
de terminakion. 

Twenty years is an extraordinarily long period of time 
for one to wait to assert a right to citizenship. Appellant 
has not demonskrated any extraordinary circumstances which 
would justify our holding bhat he sought review of his case 
within a reasonable time after he received notice that the 
Department had made ibs adverse decision. Since it would be 
prejudicial 50 the Department of State to allow the appeal, we 
must give the interest in finality great weight. 

must be taken into account in determining whebher an appeal 
has been filed wikhin a reasonable time after the making of 
bhe decision, we conclude thak the delay in taking 5his appeal 
was excessive. The appeal is time-barred. 

Balancing the principal elements which the courts hold 

Since the appeal is time-barred, the Board is without 
jurisdiction to consider and decide i5. Accordingly the 
appeal is dismissed. 

Given our disposition of the case, we do not reach the 
substantive issues presented. 

Xarren E. Hewit.’, Member 




