
July 1 2 ,  1 9 9 0  

DEPARTMENT OF STATE 

BOARD OF APPELLATE R E V I E W  

IN THE MATTER OF: T  G  

T h i s  c a s e  i s  b e f o r e  t h e  Board of A p p e l l a t e  R e v i e w  on t h e  
a p p e a l  of T  G  from an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of t h e  Department of S t a t e  t h a t  s h e  e x p a t r i a t e d  
h e r s e l f  on J u l y  9,  1 9 8 4  under  t h e  p r o v i s i o n s  of s e c t i o n  
3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by making a 
f o r m a l  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. I/ - 

A f t e r  t h e  a p p e a l  was e n t e r e d ,  t h e  Department  made a 
f u r t h e r  rev iew of t h e  c a s e  and informed t h e  Board t h a t  i t  c o u l d  
n o t  c a r r y  i t s  burden of p r o v i n g  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  he'r U n i t e d  S t a t e s  n a t i o n a l i t y  when s h e  made a f o r m a l  
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. Accord ing ly ,  t h e  
Department r e q u e s t e d  t h a t  t h e  Board remand t h e  c a s e  s o  t h a t  t h e  
c e r t i f i c a t e  of loss of a p p e l l a n t ' s  n a t i o n a l i t y  might be  
v a c a t e d .  We remand t h e  c a s e  f o r  f u r t h e r  p r o c e e d i n g s .  

- 1/ S e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and N a t i o n a l i t y  Act, 8 
U . S . C .  1 4 8 1 ( a ) ( l ) ,  r e a d s  a s  f o l l o w s :  

See. 349. ( a )  From and a f t e r  t h e  e f f e c t i v e  
d a t e  of t h i s  A c t  a p e r s o n  who is a n a t i o n a l  
of t h e  Un i t ed  S t a t e s  whether  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  
by v o l u n t a r i l y  p e r f o r m i n g  any of t h e  f o l l o w-  
i n g  a c t s  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
Un i t ed  S t a t e s  n a t i o n a l i t y  - 

. . .  
( 2 )  t a k i n g  an  o a t h  o r  making 

an a f f i r m a t i o n  o r  o t h e r  f o r m a l  
d e c l a r a t i o n  of a l l e g i a n c e  t o  a f o r e i g n  
s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  a f t e r  hav ing  a t t a i n e d  
t h e  age  of e i g h t e e n  y e a r s ;  ... 
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A n  o f f i c e r  of t h e  Uni ted  S t a t e s  C o n s u l a t e  Genera l  a t  
Monterrey 
name of T  G  on J a n u a r y  31 ,  1989, i n  compl iance  
w i t h  the s t a t u t e .  2 /  T h e r e i n  h e  c e r t i f i e d  t h a t  s h e  a c q u i r e d  
u n i t e d  S t a t e s  n a t i o n a l i t y  by v i r t u e  of he r  b i r t h  a t  L ,  
T  on   t h a t  s h e  a l s o  a c q u i r e d  t h e  
n a t i o n a l i t y  of  by v i r t u e  of he r  b i r t h  of  c i t i z e n  
p a r e n t s ;  t h a t  s h e  r e s i d e d  i n  t h e  U n i t e d  S t a t e s  f o r  one month 
a f t e r  he r  b i r t h  ( s h e  has  r e s i d e d  i n  Mexico s ince March 1 9 6 6 ) ;  
t h a t  s h e  made a fo rma l  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico on 
J u l y  9 ,  1984 and a c q u i r e d  a c e r t i f i c a t e  of Mexican c i t i z e n s h i p  
on t h e  same day,  t h e r e b y  e x p a t r i a t i n g  h e r s e l f  under  t h e  
p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t .  

e x e c u t e d  a c e r t i f i c a t e  of  loss of n a t i o n a l i t y  i n  t h e  

T h e  Department  of S t a t e  approved t h e  c e r t i f i c a t e  on J u n e  
1 5 ,  1989,  a p p r o v a l  c o n s t i t u t i n g  an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of l o s s  of n a t i o n a l i t y  from w h i c h  an  a p p e a l  may be t aken  t o  
t h i s  Board. An a p p e a l  was e n t e r e d  i n  December 1989 .  

I1 

T h e  Deputy A s s i s t a n t  S e c r e t a r y  of S t a t e  f o r  Consular  
A f f a i r s  ( P a s s p o r t  S e r v i c e s )  on J u n e  18 ,  1 9 9 0  s u b m i t t e d  t h e  

- 2f  
u . S . C .  1 5 0 1 ,  p r o v i d e s  t h a t :  

S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 

Sec. 358.  Whenever a d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  o f  t h e  U n i t e d  S t a t e s  has  r e a s o n  t o  
b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  
has l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  under  
any p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  o r  
under  any p r o v i s i o n  of c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amended, he  s h a l l  
c e r t i f y  t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  i s  
based t o  t h e  Department  of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved  by t h e  S e c r e t a r y  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded  t o  t h e  A t t o r n e y  General,  f o r  h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  be 
d i r e c t e d  t o  f o r w a r d  a copy of t h e  c e r t i f i c a t e  
t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  
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r e c o r d  upon w h i c h  t h e  Department based i t s  d e c i s i o n  t h a t  
a p p e l l a n t  e x p a t r i a t e d  h e r s e l f  and a memorandum i n  w h i c h  t h e  
Department  s t a t e d :  

A f t e r  c a r e f u l  rev iew,  t h e  Department has  
conc luded  t h a t  t h e r e  is i n s u f f i c i e n t  
e v i d e n c e  t o  s u s t a i n  i t s  burden of p r o v i n g  
t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  
her U.S .  c i t i z e n s h i p  a t  t h e  time s h e  
f o r m a l l y  d e c l a r e d  a l l e g i a n c e  t o  Mexico 
and o b t a i n e d  a C e r t i f i c a t e  of Mexican 
N a t i o n a l i t y .  I t  i s  t h e r e f o r e  r e q u e s t e d  
t h a t  t h e  c a s e  be remanded t o  p e r m i t  t h e  
C e r t i f i c a t e  of Loss of  N a t i o n a l i t y  t o  be 
v a c a t e d .  3 /  

f o l l o w i n g  c o n s i d e r a t i o n s :  

- 

T h e  Department bases i t s  r e q u e s t  f o r  remand on t h e  

A ' u n i f o r m  e v i d e n t i a r y  s t a n d a r d  w i t h i n  
t h e  Depar tment '  was r e c e n t l y  promulga ted  
t o  s i m p l i f y  and make more un i form t h e  
judgment of i n t e n t i o n  i n  d e t e r m i n i n g  
p o s s i b l e  l o s s  of c i t i z e n s h i p  where a U .S .  
c i t i z e n  h a s  per formed c e r t a i n  p o t e n t i a l l y  
e x p a t r i a t i n g  s t a t u t o r y  a c t s .  T h e  new 
s t a n d a r d  presumes i n t e n t i o n  t o  r e t a i n  
c i t i z e n s h i p  when a U . S .  c i t i z e n  o b t a i n s  
n a t u r a l i z a t i o n  i n ,  d e c l a r e s  a l l e g i a n c e  
t o ,  o r  a c c e p t s  a non- pol icy  l e v e l  
p o s i t i o n  i n ,  a n o t h e r  s t a t e .  I n  t h o s e  
c i r c u m s t a n c e ,  t h e  p re sumpt ion  is  con- 
s i d e r e d  i n a p p l i c a b l e  o n l y :  

- 3/ T h e  government b e a r s  t h e  burden  of p r o v i n g  by a 
p reponde rance  of t h e  e v i d e n c e  t h a t  a Un i t ed  S t a t e s  c i t i z e n  w h o  
per formed a s t a t u t o r y  e x p a t r i a t i v e  a c t  d i d  so  w i t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  c i t i z e n s h i p .  Vance v. T e r r a z a s .  4 4 4  
U . S .  252, 261 ( 1 9 8 0 ) ;  s e c t i o n  3 4 9 ( a ) ( 2 ) ,  Immigra t ion  and 
N a t i o n a l i t y  A c t ;  8 U . S . C .  1 4 8 1 ( a ) ( 2 ) .  There  is no d i s p u t e  t h a t  
a p p e l l a n t  per formed a v a l i d  s t a t u t o r y  e x p a t r i a t i v e  a c t  and t h a t  
s h e  d i d  s o  v o l u n t a r i l y .  T h e r e f o r e  t h e  s o l e  i s sue  t o  be 
d e t e r m i n e d  is  w h e t h e r  s h e  i n t e n d e d  t o  r e l i n q u i s h  h e r  U n i t e d  
S t a t e s  c i t i z e n s h i p .  
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' -- when . . .  t h e  p r o v e n  c o n d u c t  
is  so  i n c o n s i s t e n t  w i t h  o b l i g a -  
t i o n s  t o  t h e  U n i t e d  S t a t e s  a s  
t o  compe l  t h e  c o n c l u s i o n  t h a t  
t h e  i n t e n t  t o  r e l i n q u i s h  was 
p r e s e n t  (we e n v i s i o n  cases  i n  
t h i s  c a t e g o r y  would  be q u i t e  
r a r e  a n d  would i n v o l v e  f a c t  
s i t u a t i o n s  s u b s t a n t i a l l y  be-  
yond  p r o  f o r m a  d i s a v o w a i s  o f  
a l l e g i a n c e t h e  U . S . ) ' ,  o r  

I - -  when a n  i n d i v i d u a l  ... 
f o r m a l l y  a d v i s e s  t h e  c o n s u l a r  
o f f i c e r  i n  w r i t i n g  t h a t  h i s  o r  
her i n t e n t  was t o  r e l i n q u i s h  
U.S. n a t i o n a l i t y .  ' 

. . .  
A p p l y i n g  t h i s  e v i d e n t i a r y  s t a n d a r d  
t o  t h e  f a c t s  o f  t h e  p r e s e n t  appea l ,  
i t  is m a n i f e s t  t h a t  t h e  e v i d e n c e  
w i l l  n o t  s u s t a i n  a f i n d i n g  t h a t  
M s .  G  i n t e n d e d  t o  a b a n-  
d o n  h e r  U.S. c i t i z e n s h i p  when s h e  
o b t a i n e d  a CMN. 

x 

T h e  c l e a r  l a n g u a g e  of  a p p e l l a n t  s 
r e n u n c i a t o r y  d e c l a r a t i o n  a n d  t h e  
l o n g  p e r i o d  of h e r  r e s i d e n c e  i n  
Mexico w i t h o u t  i d e n t i f y i n g  h e r s e l f  
i n  a n y  way a s  a n  A m e r i c a n  c i t i z e n  
c o u l d  s u p p o r t  t h e  j u d g m e n t  t h a t  
Ms. G  was c o n t e n t  t o  
a b a n d o n  h e r  U.S. c i t i z e n s h i p  i n  re- 
t u r n  f o r  t h e  b e n e f i t s  of o b t a i n i n g  a 
CMR. B u t  t h a t  e v i d e n c e  is c o n t r a -  
d i c t e d  by a p p e l l a n t ' s  r e l a t i v e  y o u t h  
and h e r  s t a t e m e n t s  t h a t  s h e  o b t a i n e d  
t h e  CMN o n  he r  f a t h e r ' s  a d v i c e  o n l y  
t o  f a c i l i t a t e  he r  M e x i c a n  e d u c a t i o n  
a n d  o b t a i n  a Mex ican  pa s spo r t  and  
t h a t  s h e  d i d  n o t  i n t e n d  t o  r e l i n -  
q u i s h  her U . S .  n a t i o n a l i t y  a n d  had 
n o t  t h o u g h t  t h r o u g h  t h e  c o n s e q u e n c e s  
of h e r  a c t i o n s .  

W h i l e  a p p e l l a n t ' s  a c t i o n s  c o u l d  be 
s a i d  t o  i m p l y  i n t e n t  t o  a b a n d o n ,  t h e y  
c e r t a i n l y  do n o t  c o m p e l  s u c h  a c o n-  
c l u s i o n .  Nor a r e  t h e y  i n c o n s i s t e n t  
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w i t h  a r e a s o n a b l e  f i n d i n g  t h a t  
M s .  G z  d i d  no t  i n t e n d  t o  
g i v e  up h e r  U.S. c i t i z e n s h i p .  I n  
s u c h  e q u i v o c a l  c i r c u m s t a n c e s ,  t h e  
Department is  of  t h e  view t h a t  t h e  
new e v i d e n t i a r y  s t a n d a r d  does  no t  
p e r m i t  a f i n d i n g  of loss of c i t i z e n -  
s h i p .  

I11 

Inasmuch a s  t h e  Department  has  conc luded  t h a t  i t  i s  
unab le  t o  c a r r y  t h e  burden of proof  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p ,  w e  hereby  remand t h e  
c a s e  t o  t h e  Department s o  t h a t  t h e  Department may v a c a t e  t h e  
c e r t i f i c a t e  of l o s s  n a t i o n a l i t y  t h a t  i t  approved i n  a p p e l l a n t ' s  
name. 4/ - 

4/ S e c t i o n  7 . 2 ( a )  of T i t l e  2 2 ,  Code of Federal  R e g u l a t i o n s ,  2 2  
CFR 7 . 2 ( a ) ,  p r o v i d e s  i n  p a r t  t h a t :  
- 

T h e  Board s h a l l  t a k e  any a c t i o n  
i t  c o n s i d e r s  a p p r o p r i a t e  and 
n e c e s s a r y  t o  t h e  d i s p o s i t i o n  of 
c a s e s  a p p e a l e d  t o  i t .  




