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DEPARTMENT OF STATE 

BOARD OF APPELLATE R E V I E W  

I N  THE MATTER OF: K  W  

T h i s  is an  a p p e a l  from a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of 'the Department of  S t a t e  t h a t  a p p e l l a n t  K  W  
e x p a t r i a t e d  h imse l f  on Feb rua ry  1, 1989 under t h e  p r o v i s i o n s  of 
s e c t i o n  3 4 9 ( a ) ( 5 )  of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by 
making a fo rma l  r e n u n c i a t i o n  of h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  
b e f o r e  a c o n s u l a r  o f f i c e r  of t h e  U n i t e d  S t a t e s  a t  T e l  Aviv, 
I s r a e l .  1/ 

t h e  Board i t  had conc luded  upon f u r t h e r  review of  t h e  c a s e  t h a t  
a p p e l l a n t  had r e b u t t e d  t h e  s t a t u t o r y  presumpt ion  t h a t  h e  a c t e d  
v o l u n t a r i l y  when h e  renounced h i s  c i t i z e n s h i p .  Accord ing ly ,  
t h e  Department r e q u e s t e d  t h a t  t h e  Board remand t h e  c a s e  s o  t h a t  
t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  t h a t  was approved i n  
a p p e l l a n t ' s  name might  be v a c a t e d .  We remand t h e  c a s e  t o  t h e  
Department  f o r  f u r t h e r  p r o c e e d i n g s .  

- 

A f t e r  t h e  a p p e a l  was e n t e r e d ,  t h e  Department informed 

I 

An o f f i c e r  of t h e  U n i t e d  S t a t e s  Embassy i n  T e l  Aviv 
execu ted  a c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  t h e  name o f  

- 1/ S e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
u . s . C .  1 4 8 1 ( a ) ( 5 ) ,  r e a d s  a s  f o l l o w s :  

Sec.  349. ( a )  From and a f t e r  t h e  e f f e c t i v e  
d a t e  of t h i s  A c t  a p e r s o n  who i s  a n a t i o n a l  of 
t h e  Un i t ed  S t a t e s  whether  by b i r t h  o r  n a t u r a l i -  
zat iou,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by volun- 
t a r i l p  pe r fo rming  any of t h e  f o l l o w i n g  a c t s  
w i t R ' ' e h e  i n t e n t i o n  on r e l i n q u i s h i n g  U n i t e d  
S t a t e s  n a t i o n a l i t y  - 

. . .  
( 5 )  making a f o r m a l  r e n u n c i a-  

t i o n  of n a t i o n a l i t y  b e f o r e  a 
d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of  
t h e  U n i t e d  S t a t e s  i n  a f o r e i g n  s t a t e ,  
i n  s u c h  form a 5  may be p r e s c r i b e d  by 
t h e  S e c r e t a r y  of S t a t e ;  (. . . 
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K  W  on F e b r u a r y  1, 1989,  as  r e q u i r e d  by law. 2/ T h e  
c e r t i f i c a t e  r e c i t e d  t h a t  a p p e l l a n t  a c q u i r e d  t h e  n a t i o n a l i t y  of 
t h e  Uni ted  S t a t e s  by v i r t u e  of h i s  b i r t h  t o  a Un i t ed  S t a t e s  
c i t i z e n  )  i n   

 ;  t h a t  h e  neve r  r e s i d e d  i n  t h e  Uni ted  S t a t e s ;  and t h a t  
h e  made a formal  r e n u n c i a t i o n  of U n i t e d  S t a t e s  n a t i o n a l i t y  o n  
Feb rua ry  1, 1989, t h e r e b y  e x p a t r i a t i n g  h imse l f  under  t h e  
p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t .  The Deprtment of  S t a t e  approved t h e  
c e r t i f i c a t e  on A p r i l  2 5 ,  1989, t h u s  making an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of loss of n a t i o n a l i t y  from w h i c h  an a p p e a l  may 
be t a k e n  t o  t h i s  Board.  A t i m e l y  a p p e a l  was e n t e r e d .  

A p p e l l a n t  m a i n t a i n s  t h a t  h e  renounced h i s  Un i t ed  S t a t e s  
c i t i z e n s h i p  i n v o l u n t a r i l y ,  hav ing  been p r e s s u r e d  t o  do so by 
h i s  mother ,  a member of t h e  Black Hebrew Community, who r e a r e d  
h i m  a c c o r d i n g  t o  t h e  t e n e t s  of t h a t  c u l t .  A t  t h e  time h e  
renounced h i s  n a t i o n a l i t y  h e  was 18  y e a r s  and 3 months o l d ,  and 
e v i d e n t l y  had had v e r y  l i t t l e  fo rma l  s c h o o l i n g .  He has  s ince 
l e f t  t h e  Community. 

Appe l l an t  m a i n t a i n s  t h a t  h i s  r e n u n c i a t i o n  was 
i n v o l u n t a r y  because :  

I n  t h e  Community r enounc ing  is  a code  
of honor eve ryone  i s  asked  t o  do i t .  
A t  one p o i n t  o r  a n o t h e r  most y o u n g s t e r s  
d o n ' t  know e x a c t l y  what t h e y  a r e  g i v i n g  
away. They a r e  t o  fiic?/ a f r a i d  t o  say  - -  

- 2/ S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  Act, 8 
U . S . C .  1 5 0 1 ,  p r o v i d e s  t h a t :  

Sec. 358.  Whenever a d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of t h e  Un i t ed  S t a t e s  h a s  r e a s o n  t o  
b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  
h a s  lost h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  u n d e r  
any  p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  o r  
under  any p r o v i s i o n  o f  c h a p t e r  IV of  t h e  
N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amended, h e  s h a l l  
c e F t i f y . t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  i s  
based  t o  t h e  Department  of S t a t e ,  i n  w r i t i n g ,  
under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved  by t h e  S e c r e t a r y  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded  t o  t h e  A t t o r n e y  General ,  f o r  h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  b e  
d i r e c t e d  t o  fo rward  a copy of t h e  c e r t i f i c a t e  
t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  
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- -  
no. They go on t h e i r  p a r e n t s  /s ic/  
a d v i c e .  I f  I was t o  r e f u s e  I GouTd have 
been looked a t  a s  a r e b e l  o r  a 
I n f i d a l e  Tsic7. 
o u t  and af: txe time I d i d n ' t  have no p l a c e  
t o  go .  

I would have been  pu t  

I1 

On J u n e  18, 1 9 9 0 ,  t h e  Deputy A s s i s t a n t  S e c r e t a r y  of 
S t a t e  f o r  Consu la r  A f f a i r s  ( P a s s p o r t  S e r v i c e s )  s u b m i t t e d  t h e  
r e c o r d  upon w h i c h  t h e  Department based i t s  d e c i s i o n  t h a t  
a p p e l l a n t  e x p a t r i a t e d  h i m s e l f ,  and a memorandum i n  w h i c h  t h e  
Department r e q u e s t e d  t h a t  t h e  Board remand t h e  case s o  t h a t  t h e  
c e r t i f i c a t e  of loss of n a t i o n a l i t y  t h a t  was approved i n  
a p p e l l a n t ' s  name might  be v a c a t e d .  

T h e  Department  t a k e s  t h e  p o s i t i o n  t h a t :  

I n  l i g h t  of  r e c e n t  d e c i s i o n s  of t h e  
Board,  r u l i n g  on t h i s  same i ssue  i n  
p a r a l l e l  c a s e s ,  t h e  Department j udges  
t h a t  a p p e l l a n t  has  r e b u t t e d  t h e  l e g a l  
p re sumpt ion  t h a t  s e c t i o n  3 4 9 ( b )  of t h e  
Immigra t ion  a n d  N a t i o n a l i t y  A c t  of  1 9 5 2 ,  
a s  amended, ( I N A ) ,  t h a t  h i s  r e n u n c i a t i o n  
of u.S. c i t i z e n s h i p  was v o l u n t a r y .  3/ 
Accord ing ly ,  i t  is  r e q u e s t e d  t h a t  t h i s  
a p p e a l  be remanded t o  p e r m i t  t h e  C e r t i -  
f i c a t e  of Lass of N a t i o n a l i t y  ( C L N )  i n  
Mr. W  name t o  be v a c a t e d .  

. . .  

3/ Two of t h e  cases c i t e d  a r e :  
Feb rua ry  2, 1 9 9 0 ,  a c a s e  c l o s e l y  r e sembl ing  t h e  i n s t a n t  appeal .  
The re  a young man of 20  y e a r s  of age ,  r a i s e d  i n  t h e  Communitv 

M a t t e r  of  M.J.S., d e c i d e d  - 

s ince  t h e  age  of s even ,  was h e l d  t o  have renounced 
i n v o l u n t a r i l y  under p r e s s u r e  of t h e  Community l e a d e r s h i p ,  
l a r g e l y  because h i s  background c o n d i t i o n e d  h im  t o  obev t h e  
l e a d e r s h i p  a u t o m a t i c a l l y .  
23, 1 9 9 0 .  A young woman w i t h  two small c h i l d r e n  was h e l d  t o  

Ma t t e r  of T . A . H . ,  d e c i d e d  J a n u a r y  

have a c t e d  i n v o l u n t a r i l y  because  s h e  f e a r e d  s e p a r a t i o n  from he r  
c h i l d r e n  i f  s h e  d i d  no t  do a s  t h e  Community l e a d e r s h i p  t o l d  her  
t o  do .  
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Viewing Mr. W  a p p e a l  i n  t h e  l i g h t  
of these r e c e n t  Board d e c i s i o n s ,  t h e  
Department has  conc luded  t h a t  a p p e l l a n t  
has  shown by t h o s e  s t a n d a r d s  t h a t  i t  is 
more p r o b a b l e  t h a n  not  t h a t  h i s  r e n u n c i a-  
t i o n  of U.S. c i t i z e n s h i p  was i m p e l l e d  by 
t h e  i n f l u e n c e  of  t h e  BHC and h i s  mother 
a s  a BHC member, t h a t  h e  had  no r e a s o n a b l e  
a l t e r n a t i v e  t o  r e n u n c i a t i o n ,  and t h a t  
a c c o r d i n g l y  h i s  r e n u n c i a t i o n  was l e g a l l y  
i n v o l u n t a r y .  4 /  - 

S i n c e  t h e  Department  i s  of t h e  v i e w  t h a t  a p p e l l a n t  has  
succeeded i n  r e b u t t i n g  t h e  s t a t u t o r y  p re sumpt ion  t h a t  he 
r e c o u n t e d  h i s  c i t i z e n s h i p  v o l u n t a r i l y ,  and s ince  we p e r c e i v e  no 
r eason  why we s h o u l d  no t  g r a n t  t h e  D e p a r t m e n t ' s  r e q u e s t  f o r  
remand, we hereby  remand t h e  c a s e  f o r  f u r t h e r  p r o c e e d i n g s .  5/ - 

~~~~ A 1  n G .  James,  Ch g- rman 

/Edward G .  Misey, Member/ 

4 4 L A t L  ?z- /u 
Warren E .  H e w i t t ,  Member 

- 4/  T h e  Supreme C o u r t  h a s  s a i d  t h a t  i f  a p e r s o n  success fu l ly  
r e b u t s  t h e  p re sumpt ion  t h a t  an e x p a t r i a t i v e  a c t  was done 
V o l u n t a r i l y ,  t h e r e  c a n  be no  e x p a t r i a t i o n .  Vance v .  T e r r a z a s ,  
4 4 4  U.S. 252 ( 1 9 8 0 ) .  

- 5/  S e c t i o n  7 . 2 ( a )  of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s ,  2 2  
CFR 7 . 2 ( a ) ,  p r o v i d e s  i n  p a r t  a s  f o l l o w s :  "The EJoard s h a l l  t a k e  
any a c t i o n  i t  c o n s i d e r s  a p p r o p r i a t e  and n e c e s s a r y  t o  t h e  
d i s p o s i t i o n  of c a s e s  a p p e a l e d  t o  i t . "  




