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I N  THE MATTER OF: M  B  S  

The D e p a r t m e n t  o f  S t a t e  d e t e r m i n e d  on December 3 0 ,  1988 
t h a t  M  B   e x p a t r i a t e d  h i m s e l f  on  May 2 2 ,  1984  u n d e r  
t h e  p r o v i s i o n s  of  s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  I m m i g r a t i o n  and 
N a t i o n a l i t y  A c t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  A u s t r a l i a  upon 
h i s  own a p p l i c a t i o n .  1/ S  f i l e d  a t i m e l y  a p p e a l .  

t h e  record  and c o n c l u d e d  t h a t  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  
t o  e n a b l e  t h e  D e p a r t m e n t  t o  meet i t s  b u r d e n  o f  p r o v i n g  by a 
p r e p o n d e r a n c e  of  t h e  e v i d e n c e  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  when h e  o b t a i n e d  
A u s t r a l i a n  c i t i z e n s h i p .  T h e  D e p a r t m e n t  a c c o r d i n g l y  r e q u e s t e d  
t h a t  t h e  Board remand t h e  case s o  t h a t  t h e  c e r t i f i c a t e  of  loss 
of  a p p e l l a n t ' s  n a t i o n a l i t y  m i g h t  b e  v a c a t e d .  W e  g r a n t  t h e  
D e p a r t m e n t ' s  request.  

- 
Af te r  t h e  appeal  was e n t e r e d ,  t h e  D e p a r t m e n t  r e- examined  

I 

An o f f i c e r  of t h e  U n i t e d  S t a t e s  Embassy a t  Tokyo 
executed a c e r t i f i c a t e  o f  loss of  n a t i o n a l i t y  i n  S e l b y ' s  

- I/ S e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  8 
U.S.C. 1481(a)(l), r e a d s  i n  p e r t i n e n t  p a r t  a s  follows: 

SCrC. 349. (a) From and  a f t e r  t h e  e f f e c t i v e  
date of this A c t  a p e r s o n  who is  a n a t i o n a l  
of the'united S t a t e s  w h e t h e r  by b i r t h  o r  
naturalizakion, s h a l l  l o se  h i s  n a t i o n a l i t y  
by v o l u n t a r i l y  p e r f o r m i n g  a n y  of t h e  fo l low-  
i n g  a c t s  w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  
U n i t e d  S t a t e s  n a t i o n a l i t y  - 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  
i n  a f o r e i g n  s t a t e  upon h i s  own 
a p p l i c a t i o n  o r  upon a n  a p p l i c a t i o n  
f i l e d  by a d u l y  a u t h o r i z e d  a g e n t ,  
a f t e r  h a v i n g  o b t a i n e d  t h e  age o f  
e i g h t e e n  y e a r s ;  . . .  
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name on December 14, 1988, pursuant to the provisions of 
section 358 of the Immigration and Nationality Act. Therein 
the officer certified that appellant acquired the nationality 
of the united States by virtue of his birth at  

; that he resided in the United 
1979; that he acquired the nationality 

of Australia by virtue of naturalization on May 2 2 ,  1984; and 
thereby expatriated himself on that date under the provisions 
of section 349(a)(1) of the Immigration and Nationality Act. 2/ 

The Department of State approved the certificate on 
December 30, 1988, approval constituting an administrative 

- 

- 2/ in its memorandum requesting remand, the Department set 
forth these additional facts about the case: 

-- Appellant moved to Australia in 1979. Upon 
obtaining naturalization in Australia, he made 
an oath of allegiance which included renuncia- 
tion of all other allegiance, and relinquished 
his U.S. passport. 

-- In June 1984 he informed the U.S. Consulate 
General at Sydney that he had obtained naturali- 
zation in Australia, but asserted that he had not 
intended to relinquish his United States citi- 
zenship. He did not then pursue the matter. 
in 1985 after the Australian authorities in- 
formed the United States authorities in Austra- 
lia that he had obtained naturalization, the 
Embassy tried without success to communicate 
with appellant; it seems he moved to Japan in 
late 1984 with his Japanese citizen wife, 
travelling on an Australian passport. 

-- In 1988 his case came to the attention of 
the U . S .  Embassy at Tokyo. In the processing 
of his case he alleged that he had obtained 
naturalization in Australia solely for con- 
venience and security. Although the consular 
officer who handled appellant's case expressed 
the view that appellant lacked the requisite 
intent to relinquish citizenship, the Depart- 
ment disagreed, and approved the certificate 
of loss of nationality that was executed in 
his case. 
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d e t e r m i n a t i o n  of loss of n a t i o n a l i t y  from w h i c h  an a p p e a l  may 
be t a k e n  t o  t h e  Board of A p p e l l a t e  R e v i e w .  
e n t e r e d  th rough  c o u n s e l  on December 7 ,  1989.  

T h e  a p p e a l  was 

I1 

T h e  Deputy A s s i s t a n t  S e c r e t a r y  of S t a t e  f o r  Consu la r  
A f f a i r s  ( P a s s p o r t  S e r v i c e s )  on J u n e  5, 1990 s u b m i t t e d  t h e  
r e c o r d  upon w h i c h  t h e  D e p a r t m e n t ' s  h o l d i n g  of l o s s  of 
a p p e l l a n t ' s  c i t i z e n s h i p  was based  and  a memorandum i n  w h i c h  t h e  
Department  r e q u e s t e d  t h a t  t h e  Board remand t h e  case s o  t h a t  t h e  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  might be v a c a t e d .  

T h e  Department b a s e s  i t s  r e q u e s t  forremand on t h e  
f o l l o w i n g  grounds :  

S e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigra t ion  
and N a t i o n a l i t y  A c t  of 1952,  a s  amended, 
8 U . S . C .  1 4 8 1 ( a ) ( l ) ,  p r e s c r i b e s  t h a t  a 
n a t i o n a l  of t h e  u n i t e d  S t a t e s  s h a l l  l o s e  
h i s  n a t i o n a l i t y  by v o l u n t a r i l y  o b t a i n i n g  
n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e  upon 
h i s  own a p p l i c a t i o n  w i t h  t h e  i n t e n t i o n  
of r e l i n q u i s h i n g  U n i t e d  S t a t e s  n a t i o n-  
a l i t y .  

I t  is  u n d i s p u t e d  t h a t  a p p e l l a n t  o b t a i n-  
ed n a t u r a l i z a t i o n  i n  A u s t r a l i a ,  b r i n g i n g  
h imse l f  w i t h i n  t h e  pu rv i ew of S e c t i o n  
3 4 9 ( a ) ( 1 ) .  Mr. S  a l s o  f r e e l y  a d m i t s  
t h a t  h i s  a c t i o n  was e n t i r e l y  v o l u n t a r y .  
The  o n l y  issue f o r  d i s p o s i t i o n ,  there-  
f o r e ,  is w h e t h e r  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h i s  U.S. n a t i o n a l i t y  i n  
o b t a i n i n g  n a t u r a l i z a t i o n  i n  A u s t r a l i a .  

. The Department  b e a r s  t h e  burden  of 
p r o v t n g  t h a t  a U . S .  c i t i z e n  who has  
per formed an e x p a t r i a t i v e  ac t  d i d  
so w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h -  
i n g  h i s / h e r  c i t i z e n s h i p .  Vance v.  
T e r r a z a s J  4 4 4  U . S .  252, 261719801. 
T h e  claim m u s t  be e s t a b l i s h e d  by a 
p reponde rance  of t h e  e v i d e n c e .  8 
U .S .C .  1 4 8 1 ( b ) .  T h e  i n t e n t  t h a t  
m u s t  be proven  i s  a p p e l l a n t ' s  i n t e n t  
when h e / s h e  pe r fo rmed  t h e  e x p a t r i a -  
t i n g  a c t .  T e r r a z a s  v .  Haig,  653  F . 2 d  
285, 287 ( 7 t h  C i r .  1981.). 
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A 'uniform evidentiary standard within 
the Department' was recently promulgated 
to simplify and make more uniform the 
judgment of intention in determining 
possible loss of citizenship where a U.S. 
citizen has performed certain potentially 
expatriating statutory acts. The new 
standard presumes intention to retain 
citizenship when a U.S. citizen obtains 
naturalization in, declares allegiance 
to, or accepts a non-policy level 
position in, another state. In those 
circumstances, the presumption is con- 
sidered inapplicable only: 

' -- when ... the proven conduct 
is so inconsistent with obliga- 
tions to the united States as 
to compel the conclusion that 
the intent to relinquish was 
present (we envision cases in 

- this category would be quite 
rare and would involve fact 
situations substantially be- 
yond pro forma disavowais of 
allegiance to the U.S.)', or -- 

'-- when an individual ... 
formally advises the consular 
officer in writing that his or 
her intent was to relinquish 
U.S. nationality.' 

Applying this evidentiary standard 
to the facts of the present appeal, 
it is manifest that the evidence 
does not overcome the presumption 
that Mr. S  intended to retain 
his U.S. citizenship when he 
naturalized in Australia. 

Mr. S  statement to the U . S .  
Embassy c7 in Sydney, contemporan- 
eous witE hrs naturalization, that he 
did not intend to relinquish U.S. nat- 
ionality, effectively negates the 
expatriatory implications of his 
Australian affirmation 'renouncing 
all other allegiances', The record 
is devoid of other tangible evidence 
probative of an intent to relinquish. 
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Accord ing ly ,  t h e  Department  h a s  
conc luded  t h a t  i t  c o u l d  no t  meet i t s  
b u r d e n  of p r o v i n g  t h e  r e q u i s i t e  
i n t e n t  i n  t h i s  a p p e a l .  

I11 

Inasmuch a s  t h e  Department  has  conc luded  t h a t  i t  is 
unab le  t o  c a r r y  t h e  b u r d e n  of p r o v i n g  t h a t  a p p e l l a n t  i n t e n d e d  
t o  r e l i n q u i s h  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y ,  w e  hereby  remand 
t h e  c a s e  s o  t h a t  t h e  Department  may v a c a t e  t h e  c e r t i f i c a t e  of 
loss of a p p e l l a n t ' s  n a t i o n a l i t y .  4/ 

&F 
Edward G .  Misey, Member 

4/  
CFR 7 . 2 ( a ) ,  prov ides  i n  p a r t  t h a t :  

Sectfon 7-;2(ag of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s ,  2 2  

... The  Board s h a l l  t a k e  any a c t i o n  
i t  c o n s i d e r s  a p p r o p r i a t e  and 
n e c e s s a r y  t o  t h e  d i s p o s i t i o n  of 
c a s e s  a p p e a l e d  t o  i t .  




