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August 30, 1 9 9 0  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: C  P  P  

 De t ate determined on October 12, 1972 
that C  P  P  expatriated herself on July 18, 
1972 under the provisions of section 349(a)(6), now section 
349(a)(5), of the Immigration and Nationality Act by making a 
formal renunciation of her United States nationality before a 
consular officer of the United States at Caracas, Venezuela. 1/ 
Mrs. P  entered an appeal from that determination in 

- 
August 1 9 8 9 .  

The delay in taking the appeal presents a threshold 
issue which must be resolved before the Board may proceed: 
whether the Board has jurisdiction to hear and decide the 
appeal. Having carefully reviewed the record and appellant's 
explanation of the delay, we conclude for the reasons given 
below that the appeal is time-barred and therefore must be 
dismissed for lack of jurisdiction. 

I 

Appellant, Mrs. P , acquired the nationality of the 
United States by virtue of her birth at New York City on May 
30, 1929. As her father was a British subject, she also became 

- 1/ Section 349(a)(5) of the Immigration and Nationality A c C - ,  8 
U.S.C. 1481(a)(5), reads as follows: 

See. 349. (a) From and after the effective date of 
this Act a person who is a national of the united S t a l I z s  
whether by birth or naturalization, shall lose his 
nationality by voluntarily performing any of the 
following acts with the intention of relinquishing 
United States nationality - 

... 
(5) making a formal renuncia- 

tion of nationality before a 
diplomatic or consular officer of 
the United States in a foreign 
state, in such form as may be 
prescribed by the Secretary of 
State; ... 
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a B r i t i s h  sub j ec t  a t  b i r t h .  Through her mother, a c i t i z e n  of 
Venezuela, she acquired t h e  n a t i o n a l i t y  of t h a t  country  a s  
well. Around age e i g h t ,  s h e  was taken by her pa ren t s  t o  
Venezuela where s h e  l i v e d  u n t i l  1 9 8 6 .  

Appellant  grew up and was educated i n  Venezuela. I n  
A u g u s t  1 9 5 2  she ob ta ined  a non-immigrant v i s a  i n  a Venezuelan 
passpor t  from t h e  American Embassy a t  Caracas t o  v i s i t  t h e  
United S t a t e s .  A t  t h a t  time, s h e  has s t a t e d ,  s h e  was not 
advised t h a t  she was a United S t a t e s  c i t i z e n ,  even though her 
v i sa  a p p l i c a t i o n  showed t h a t  she was born i n  N e w  York C i t y .  

Embassy. Asked i f  s h e  had voted i n  a f o r e i g n  e l e c t i o n ,  she 
made a sworn s ta tement ,  dated January 1 9 ,  1955, t h a t  she had 
done s o  i n  Venezuela i n  November 1 9 5 2 .  I n  t h e  s t a tement ,  Mrs. 
P  a l s o  dec la red  t h a t  she  " r e a l i z e d  t h a t  by s o  vot ing I 
w be sub jec t  t o  loss of my United S t a t e s  c i t i z e n s h i p  and 
voted w i t h  f u l l  knowledge of t h a t ;  ..." 2/ 

fo re ign  p o l i t i c a l  e l e c t i o n ,  an o f f i c e r  of t h e  Embassy executed 
a c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, i n  
compliance w i t h  t h e  p rov i s ions  of s e c t i o n  358 of t h e  
Immigration and N a t i o n a l i t y  A c t .  3/ Therein he c e r t i f i e d  t h a t  

I n  e a r l y  1955 s h e  again app l ied  f o r  a v i sa  a t  t h e  

- 
Based upon a p p e l l a n t ' s  s t a tement  t h a t  s h e  had voted i n  a 

- 

2/ A t  t he  hearing on May 1 0 ,  1 9 9 0  a p p e l l a n t  s a i d  she d i d  n o t  
know when she voted t h a t  she might j eopard ize  her c i t i z e n s h i p .  
The  s ta tement  she s igned  had been prepared by t h e  Embassy and 
she d i d  not f u l l y  understand i t .  Transc r ip t  of Hearing i n  t ne  
Matter of Cec i ly  P a t r i c i a  P e t z a l l ,  Board of Appel la te  Review, 
May 10, 1 9 9 0  ( h  e r e a f t e r  r e f e r r e d  t o  a s  "TR"). TR 25, 2 6 .  

_. 3/ Sect ion 358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 
U.S .C .  1 5 0 1 ,  reads  a s  fo l lows:  

- 

Sec. 358. Whenever a d ip lomat ic  or  consular  
o f f i c e r  of t h e  United S t a t e s  has reason t o  
believe t h a t  a person w h i l e  i n  a fo r e ign  s t a t e  
has l o s t  h i s  u n i t e d  S t a t e s  n a t i o n a l i t y  under any 
prov is ipn  of chap te r  3 of t h i s  t i t l e ,  or under 
any p rov i s ion  of chap te r  I V  of t h e  N a t i o n a l i t y  
A c t  of 1940, a s  amended, he  s h a l l  c e r t i f y  t h e  
f a c t s  upon which s u c h  b e l i e f  is based t o  t h e  
Department of S t a t e ,  i n  w r i t i n g ,  under regula-  
t i o n s  p re sc r ibed  by t h e  S e c r e t a r y  of S t a t e .  I f  
t h e  r epo r t  of t h e  d ip lomat ic  or  consular  o f f i c e r  
is approved by t h e  Sec re t a ry  of S t a t e ,  a copy of 
t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  
Attorney General ,  f o r  h i s  informat ion,  and t h e  
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appellant voted in the Venezuelan presidential election of 1952 
and thereby expatriated herself under the provisions of section 
401(e) of the Nationality Act of 1940, 54 Stat. 1 1 6 9 .  The 
certificate was approved by the Department in February 1955. 
The Supreme Court in 1967 declared section 401(e) of the 
Nationality Act of 1940 unconstitutional. Afroyim v. Rusk, 387 
U.S. 252 (1967). It appears that appellant did not learnuntil 
1972 that loss of her United States nationality had been 
nullified by the Court's decision. 

The next event of record in this case is appellant's 
visit to the Embassy in the summer of 1972. She described as 
follows the events incident to that visit in an affidavit 
executed on July 21, 1989. 

On July 18, 1972, I went to the U.S. 
Consulate with only one purpose in 
mind, which was to obtain a visa for 
a one week visit to the United States 
to join my husband, who at the time 
was working for Standard Oil of New 
Jersey affiliate in Venezuela and had 
been on extended work assignment with 
the parent company in New York for 
several months. With extremely short 
notice, I was given the opportunity to 
join him for one week and was able to 
make the necessary arrangements for 
that vacation. When I requested a 
visa, Mr. Howard T. Jackson, the 
consul, informed me that I still had 
the option to U.S. citizenship, by 
reason of being born in New York, 
which I thought I had lost because I 
had voted in the 1952 Venezuelan 
presidential election, that this 
action did not cause me to lose my 
U.S. citizenship and consequently, 
I could only travel with a U . S .  
passport. I was also told that 
t h e  issuance of a U.S. passport 
would take so long that in effect 

- 3/ (Cont'd.) 

diplomatic or consular office in which the report 
was made shall be directed to forward a copy of 
the certificate to the person to whom it relates. 
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i t  would be impossible f o r  me t o  t ake  
t he  t r i p  i n  t he  a v a i l a b l e  time. I was 
a l s o  informed t h a t  my employment a s  the  
Head of a smal l  department a t  t h e  
Geology Divis ion of the  Venezelan 
Minis t ry  of Energy & Mines was incom- 
p a t i b l e  w i t h  my U.S. n a t i o n a l i t y  and 
t h a t  t o  apply f o r  a U . S .  p a s spo r t ,  I 
would be required t o  give  up my employ- 
ment  i n  t h e  m in i s t ry .  I was advised 
by t he  consul  t h a t  t he  only way f o r  me 
t o  en t e r  t h e  United S t a t e s  w i t h i n  t h e  
very t i g h t  t r a v e l  s c h e d u l e  a t  my d i s -  
posal  a t  t h e  time was t o  renounce my 
U . S .  c i t i z e n s h i p  immediately and 
t h a t  a f t e r  having done t h a t ,  I would 
be i n  the  p r e f e r r e d  l i s t  of those  who 
want t o  come t o  t h e  U.S. and he could 
immediately i s s u e  me a v i s a .  I was 
not advised of any o ther  a l t e r n a t i v e .  

The record shows t h a t  on J u l y  18 ,  1 9 7 2  Mrs. P  
executed a s ta tement  of understanding i n  t h e  presence of a 
consu la r  o f f i c e r .  4 /  I n  t he  s ta tement  she dec la red ,  i n t e r  
a l i a ,  t h a t  s h e  had aecided v o l u n t a r i l y  t o  e x e r c i s e  h e r r i g h t  t o  
renounce her United S t a t e s  c i t i z e n s h i p ;  acknowledged t h a t  upon 
renouncing she would become an a l i e n  toward t h e  un i ted  S t a t e s ;  
noted t h a t  she had been a f forded  an oppor tun i ty  t o  make a 
w r i t t e n  s ta tement  of t h e  reasons  f o r  her renunc ia t ion ;  and 
s t a t e d  t h a t  t he  extremely s e r i o u s  na tu re  of renuncia t ion had 
been expla ined t o  her by t h e  consu la r  o f f i c e r  concerned and 
t h a t  she f u l l y  understood t h e  consequences; and f i n a l l y  s t a t e d  
t h a t  she had read t h e  con t en t s  of t h e  s ta tement  and f u l l y  
understood them.  Appe l l an t ' s  s t a tement  of t h e  reasons fo r  her 
renunc ia t ion  reads a s  fo l lows:  

- 

By t h e  p r e sen t ,  I C  K  
P , d e c l a r e  t h a t  w h i l e  apply-  
ing f o r  a t u r i s t  E i c 7  v i s a  t o  go 
t o  t h e  United S t a f e sT  w i t h  my 
Venezuelan passpor t ,  I was inform- 
ed t h a t  I s t i l l  enjoyed t h e  opt ion 
t o  t h e  American c i t i z e n s h i p ,  by 

4/ Although t h e  j u r a t  on s ta tement  of understanding s t a t e d  
t h a t  a p p e l l a n t  "appeared pe r sona l ly  and read t h e  s tatement i n  
t he  presence of these wi tnesses , '  t h e  s ta tement  of 
understanding apparen t ly  was not witnessed by two i n d i v i d u a i s ,  
a s  p resc r ibed  by t he  Department's g u i d e l i n e s ,  b u t  only by the 
consular  o f f i c e r  . 

- 
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being born in New York, which I 
though fiig I had lost by voting 
in the Venezuelan presidential elec- 
tions of 1952, in accordance with 
the attached document dated Jan. 20, 
1955. 

Since this action does not cause E ic7 
to lose the American citizenship,-it- 
was pointed out to me that I still 
could, if I wished so ,  to opt for the 
American citizenship. 

since I live in Venezuela since I was 
a child and I have my family here, my 
ties and close family are in this 
county fiic7, I have taken the 
decision t';3 renounce to my American 
citizenship, by personally considering 
a disloyal act to both countries the 
enjoying of two citizenships at the 
same time. 5/ _. 

Appellant thereafter made the prescribed oath of 
renunciation of United States nationality before the consular 
officer. On August 3, 1972, the officer executed a certificatz 
of loss of nationality in appellant's name as required by 
section 350 of the Immigration and Nationality Act. 6/ After 
setting forth that appellant acquired the nationality-of the 
United States at birth and the nationality of Venezuela as 
well, the officer certified that she expatriated herself on 
July 18, 1972 under the provisions of section 349(a)(6) 
Immigration and Nationality Act by making a formal 
of her United States nationality. 

of t h e  
renunciation 

The Embassy forwarded the certificate to the Department 
under cover of a memorandum, dated August 3 ,  1972 which reads 
in relevant part as follows: 

She has been notified that the loss 
F f  her citizenship for voting in a 
foreign election7 has been vacated 
and her United States citizenship 
restored, but she stated that she 
has no desire to retain United 
States nationality and prefers to 

5/ Informal translation from the Spanish made by the Emb - 
6/ See note 3 supra. - 
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renounce her nationality. An in- 
formal translation of her self- 
explanatory statement is attached. 

The seriousness of the act and its 
consequences were explained to her 
and she then read and signed the 
statement of understanding before 
signing the Oath of Renunciation. 
She expatriated herself on July 18, 
1972 under provision of Section 
349(a)(6) of the Immigration and 
Nationality Act of 1952 by making 
a formal renunciation of her united 
States nationality before a consular 
officer of the united States. 

She does not have a valid passport. 

In 1986 appellant and her husband moved to Texas where 
he is working under a contract with the American affiliate of a 
German concern. 

In December 1988 appellant applied f o r  a United States 
passport at the Houston Passport Agency. Her application was 
denied on March 14, 1989 on the grounds that she was not 
entitled to a passport, it having been determined in 1972 that 
she expatriated herself. In informing appellant of the denial 
of her passport, the Houston Agency stated that if she wished 
to appeal from the Department's adverse decision of 1972, s h e  
might write to this Board. She was advised, however, that t h e  
Board would only consider her case if it determined that her 
appeal had been filed within the limitation prescribed by t n a  
applicable regulations. 

In August 1989 counsel for appellant gave notice of 
appeal to this Board. Oral argument was heard on May 10, 193'1. 

I1 

The initial issue presented is whether the Board may 
consider and determine an appeal entered nearly seventeen y + ~ z s  
after appellant received notice of the Department's 
administrative determination of loss of her nationality. 7'0 
exercise jurisdiction, the Board must be able to conclude 
the appeal was or may be deemed to have been filed within tr,+ 
limitation prescribed by the governing regulations, since tr.2 
courts have generally held that timely filing is mandatory 3 : ;  
jurisdictional. United States v. Robinson, 361 U.S. 220 ( i Y 9 j J .  

Under existing regulations, t h e  time limit for filing ~7~ 
appeal from the Department's administrative determination 
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of l o s s  of nationality is one year "after approval by the 
Department of the certificate of l o s s  of nationality or a 
certificate of expatriation." 7/ The regulations require that 
an appeal filed after one year 6e denied unless the Board 
determines for good cause shown that the appeal could not have 
been filed within one year after approval of the certifi- 
cate. 8/ The present regulations, however, were not in force 
on OctoEer 12, 1972, when the Department approved the CLN that 
was issued in appellant's case. 

The regulations in effect in 1972 with respect to the 
limitation on filing an appeal prescribed that an appeal be 
taken "within a reasonable time" after receipt of notice of the 
Department's administrative holding of l o s s  of nationa- 
lity. 9/ We believe that the reasonable time limitation should 
govern in appellant's case, rather than the limitation of one 
year after approval of the CLN under existing regulations, for 
it is generally accepted that a change in regulations shortening 
a limitation period operates prospectively, in the absence of an 
expression of a contrary intent to operate retrospectively. 

"What constitutes reasonable time" the Court of Appeals 
said in Ashford v. Steuart, 657 F.2d 1053, 1055 (9th Cir. 19811, 

depends upon the facts of each case, 
taking into consideration the interest 
in finality, the reason for delay, the 
practical ability of the litigant to 
learn earlier of the grounds relied 
upon, and prejudice to other parties. 
See Lairsey v. Advance Abrasives Co., 
542 F.2d 928 930- 31  (5th Cir. 197 6); 
Security Mutual Casualty Co. v. Century 
Casualty C o . ,  621 F.2d 1062, 1061-68 
(10th Cir. 1980). 

- 7/ Section 7.5(b)(l) of Title 22, Code of Federal Regulations, 
22 CFR 7.5(b)(l) (1989). 

- 8/ 22 CFR 7.5(a) (1989). 

__. 9 /  22 CFR 50.60 (1967-1979) provided that: 

A person who contends that the Department's 
administrative holding of loss of nationality 
o r  expatriation in his case is contrary to law 
or fact shall be entitled, upon written 
request made within a reasonable time after 
receipt of notice of such holding, to appeal 
to the Board of Appellate Review. 
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See a l s o  PRC Ha r r i s ,  I n c .  v .  The Boeing Company, 7 0 0  
F . 2 d  894, 897 (2nd C i r .  1983) where t he  cou r t  s a i d  t h a t  i n  
determining whether a motion, made under a f e d e r a l  r u l e  
allowing mo t ions  t o  be f i l e d  w i t h i n  a reasonable time a f t e r  t h e  
making of a judgment, i s  t i m e l y ,  "we m u s t  s c r u t i n i z e  t h e  
p a r t i c u l a r  circumstances of t he  case ,  and balance t h e  i n t e r e s t  
i n  f i n a l i t y  w i t h  t h e  reasons f o r  t h e  delay."  

C i r .  1 9 7 6 ) ,  t he  cou r t  was c a l l e d  on t o  determine whether a 
motion had been  f i l e d  w i t h i n  a reasonable  time a f t e r  a judgment 
was en te red .  The cou r t  noted t h a t  t h e  r u l e  al lowing t h e  motion 
s e t  up an ou ts ide  l i m i t  of one year and prescr ibed  a reasonable  
time s tandard  "which by i t s  na tu re  i n v i t e s  f l e x i b l e  a p p l i c a t i o n  
i n  varying c i rcumstances ."  542  F .2d  a t  930 .  Continuing,  t he  
cou r t  quoted 11 Wright & M i l l e r ,  "Federal  P r a c t i c e  and 
Procedure,"  s e c t i o n  2 8 6 6  a t  228-29: 

I n  Lairsey v .  Advance Abrasives Co., 542  F .2d  928  ( 5 t h  

'What c o n s t i t u t e s  reasonable  time m u s t  
of n e c e s s i t y  depend upon the  f a c t s  i n  
each i nd iv idua l  c a s e . '  The c o u r t s  
consider  whether t h e  p a r t y  opposing 
t h e  motion has been pre jud iced  by t h e  
delay i n  seeking r e l i e f  and t h e y  
consider  whether t h e  moving p a r t y  had 
some good reason f o r  h i s  f a i l u r e  t o  
t ake  appropr ia te  a c t i o n  sooner.  

542  F .2d  a t  9 3 0 .  

To determine whether t h e  appeal  now before  t h e  Board was 
f i l e d  w i t h i n  a reasonable  time a f t e r  r e c e i p t  of n o t i c e  t h a t  t he  
Department had made i t s  d e c i s i o n ,  we m u s t  apply t h e  c r i t e r i a  
s e t  f o r t h  i n  t h e  foregoing d e c i s i o n s ,  p r i n c i p a l l y  whether 
appe l l an t  has o f f e r ed  a s u b s t a n t i a l  reason f o r  t h e  delay and 
whether al lowing t h e  appeal would p r e j u d i c e  t h e  Department of 
S t a t e .  T h e  weight t o  be given t h e  i n t e r e s t  i n  f i n a l i t y  is a 
func t ion  of t h e  conc lus ions  t h a t  t h e  Board reaches  w i t h  r e spec t  
t o  the  other  c r i t e r i a .  . 

The r a t i o n a l e  f o r  g r a n t i n g  one a reasonable  per iod of 
time w i t h i n  which  t o  appeal an adverse c i t i z e n s h i p  
de te rmina t ion  is f a i r -  and pragmat ic .  I t  allows one s u f f i c i e n t  
time t o  p repare  a ca se  showing t h a t  t h e  Department's dec i s ion  
was wrong as  a mat ter  of law or f a c t ,  and makes allowance f o r  
t h e  i n t e r v e n t i o n  of unforeseen c i rcumstances  beyond a pe r son ' s  
c o n t r o l  t h a t  might prevent  h i m  from ac t ing  promptly. 
same time t h e  r u l e  pena l i ze s  excess ive  delay.  
p r e j u d i c i a l  t o  t h e  r i g h t s  of t h e  opposing pa r ty ;  passage of an 
apprec iab le  per iod of time before  moving fo r  review 

A t  t he  
For de lay  may be 
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inevitably obscures the events surrounding performance of the 
expatriative act. 

Appellant submits that if all the circumstances of the 
case are considered her delay in seeking review of her case 
before this Board is not inordinate. 

Her essential reasons for the delay are set forth in an 
affidavit she executed in July 1989. 

The Certificate of LOSS of Nation- 
ality is dated August 2, 1972; 
seventeen years have elapsed since 
then. 
timely appeal 'within a reasonable 
time' and my reasons are as follows: 

I do believe I am filing a 

The Certificate of Loss of 
Nationality was mailed to me 
without any accompanying in- 
structions for taking an 
appeal. This led me to be- 
lieve that the Certificate 
of Loss of Nationality was 
final and complete; that no- 
thing more could be done. 
In the following years, when- 
ever I request a U . S .  visa to 
travel to the United states 
from Venezuela, my Venezuelan 
passport was alsways stamped 
at the U.S. Consulate and 
nothing more was mentioned of 
my renunciation and l o s s  of 
nationality. This made me 
further be1,ieve that the 
Certificate of Loss of 
Nationality is indeed final 
and irrevocable, 

Furthermore, my upbringing 
in Venezuela instilled in me 
a belief that no one goes 
against a decision of the U.S. 
Government or its federal 
agencies. 

P 

In her reply brief, appellant stated that she had no 
indication in 1972 that her renunciation was in anyway flawed. 
She contends that it was the agent of the Department of State 
who 
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erroneously informed Mrs. P  
that her employment at the try 
was incompatible with her United 
States citizenship, and who impro- 
perly advised her to renounce her 
citizenship in order to obtain a visa, 
and who failed to inform her of her 
right to remain a dual national, and 
who failed to follow the proper pro- 
cedures in the renunciation itself, 
and finally, failed to advise her on 
her right to appeal the State Depart- 
ment's decision. 

At the hearing, appellant stressed in particular that 
her upbringing in Venezuela taught her not to question the 
decisions of those in authority, In Venezuela one might use 
influential friends to try to change adverse decisions, but she 
believed that once the American Department of state had made a 
decision, that was that. 1 0 /  So until she came to the United 
States in 1 9 8 6  and startedtalking t o  people she did not 
realize that in the United States one might question authority 
by appealing from an adverse decision. 

The basic question is whether appellant has justified 
not seeking appellate review of her case within a reasonable 
time after she was informed that the Department had approved 
the certificate of loss of nationality that was executed in her 
name. 

Appellant acknowledges that she received the certificate 
of loss of nationality that was approved in her name. She was 
therefore placed squarely on notice that she had lost her 
citizenshp. But, she submits, she was not given information at 
that time that she might take an appeal from the Department's 
decision. We note that the CLN in this case did not carry 
information about appeal. The form the Embassy used was 
superseded in 1972;from then on information about the right of 
appeal was printed on the reverse of the CLN form. Before 1972 
consular officers were under instructions to apprise 
expatriated persons in writing of the right of appeal at the 
time the approved CLN was forwarded to them. See 8 Foreign 
Affairs Manual 224.21 (Procedures) ( 1 9 7 2 ) .  These instructions 
did not, however, have the force of law. Still,,fairness of 
course require-d that this appellant like all other expatriates 
be informed promptly and clearly of the right of appeal. 

- 1 0 /  TR 3 5 ,  47, 48, 67 .  
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Without ques t ion ing  a p p e l l a n t ' s  s i n c e r i t y ,  we m u s t  note 

t h a t  a t  t h i s  d i s t a n c e  from 1 9 7 2  i t  is o b v i o u s l y  d i f f i c u l t ,  i f  
n o t  impossible,  t o  e s t a b l i s h  d e f i n i t i v e l y  whether t h e  Embassy 
enclosed a s ta tement  about the  r i g h t  of appeal i n  t h e  
communication it s e n t  appe l l an t  w i t h  t h e  CLN or  whether it d i d  
s o  i n  a subsequent communication. While i t  could be argued, and 
we w i l l  s o  presume, 
p resc r ibed  by the  Department's gu ide l ine s  w i t h  r e spec t  t o  
informing e x p a t r i a t e s  of t h e  r i g h t  of appeal ,  ( a s  is well-known, 
publ ic  o f f i c i a l s  a r e  presumed t o  execute t h e i r  d u t i e s  c o r r e c t l y  
and f a i t h f u l l y ) ,  we w i l l ,  f o r  t h e  purpose of a n a l y s i s ,  assume 
t h a t  appe l l an t  d i d  not f o r  some reason beyond t h e  Embassy's 
c o n t r o l  rece ive  no t i ce  of t h e  r i g h t  t o  take  an appeal  t o  t h i s  
Board. I f  t h a t  be t he  case ,  the  ques t ion  t h e n  a r i s e s  whether 
she is  t o  be r e l i eved  from tak ing  any ac t i on  sooner t o  a s c e r t a i n  
what her r i g h t s  might be. 

t h a t  t h e  Embassy c a r r i e d  ou t  i t s  d u t y  a s  

Appellant knew one v i t a l  f a c t :  t h a t  s h e  had e x p a t r i a t e d  
h e r s e l f ,  S u c h  informat ion should have been s u f f i c i e n t ,  i f  she 
had the  w i l l  t o  a c t  on i t ,  t o  lead her t o  t he  knowledge t h a t  an 
a p e e l l a t e  procedure was a v a i l a b l e .  I t  is s e t t l e d  t h a t :  
"/K/nowledge of f a c t s  p u t t i n g  a person of o rd inary  prudence on 
inqui ry  is the  equ iva len t  of a c t u a l  knowledge and i f  one has 
s u f f i c i e n t  informat ion t o  l ead  him t o  a f a c t ,  he is  deemed t o  be 
conversant  the rewi th  and laches  is  chargeable  t o  him i f  he f a i l s  
t o  use t he  f a c t s  p u t t i n g  him on no t i ce .  
1 0 4  F .2d  945, 948 ( 6 t h  C i r .  1939) .  See a l s o  U . S .  v .  Shelby 
I ron C o . ,  2 7 3  U . S .  571 ( 1 9 2 6 ) ;  N e t t l e s  v .  C h i l d s , 1 0 0  F . 2 1 3 8 5 2  
( 4 t h  C i r .  1939) .  There is n o t h i n g r e c o r d s h o w  t h a t  
appe l l an t  made any e f f o r t  t o  c o n t e s t  t h e  Department's d e c i s i o n  
u n t i l  around 1988 when s h e  r e t a ined  l e g a l  counsel .  

B u t ,  a p p e l l a n t  a rgues ,  s h e  was brought up t o  be 
d e f e r e n t i a l  t o  a u t h o r i t y ,  and assumed t h a t  once t h e  United 
S t a t e s  Department of S t a t e  had made a dec i s ion  t he  co r r ec tnes s  
of t h e  dec i s ion  could not be chal lenged.  We do n o t  f i n d  s u c n  an 
argument persuas ive .  The  impediment appe l l an t  de sc r ibes  was 
p l a i n l y  self- imposed.  
p o s i t i v e l y  counseled he r  a g a i n s t ,  o r  prevented her from, taking 
some a c t i o n  t o  a s s e r t  a c la im t o  r e t a i n  c i t i z e n s h i p .  
a l s o  impressed t h a t  a p p e l l a n t  is an educated p ro fe s s iona l  woman, 
presumptively capable  of making dec i s ions  t o  safeguard her 
r i g h t s .  It is d i f f i c u l t ,  w i t h o u t  more, t o  accept  t h a t  her 
o r i e n t a t i o n  was an abso lu t e  bar t o  her even t r y i n g  t o  f i n d  oiit 
how s h e  might seek r e s t o r a t i o n  of her c i t i z e n s h i p ,  I f  she 
perceived e x p a t r i a t i o n  t o  be a g r i ev ious  l o s s ,  we t h i n k  s h e  
would have a t  l e a s t  asked ques t ions  a t  t h e  Embassy. 
none. 

McDonald v .  Robertson, 

There is no evidence t h a t  anyone 

We a r e  

She asKecl 

1 

Appellant  f u r t h e r  sugges t s  t h a t  s h e  d id  not  appeal  S O O ~ ? ' L  

because she d i d  not perce ive  u n t i l  she consu l ted  American 
counsel t h a t  t h e  Embassy had ac ted  improperly,  t h a t  i s ,  she a ~ t i  
n o t  t h i n k  she had grounds on w h i c h  t o  base an appeal .  Once 
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again,  deference t o  au tho r i t y  d e t e r r e d  her from even 
conceiving,  u n t i l  much l a t e r ,  t h a t  t h e  consular  o f f i c e r  who 
handled her case  m i g h t  have e r r e d .  

The simple answer t o  s u c h  an argument is  t h a t  i f  i n  1 9 7 2  
or a reasonable time t h e r e a f t e r  appe l l an t  had a t  l e a s t  
p ro t e s t ed  l o s s  of her c i t i z e n s h i p ,  asked ques t i ons  of the  
Embassy, or sought competent l e g a l  advice ,  she would have 
learned t h a t  on appeal she m i g h t  argue,  f o r  example, t h a t  she 
had not ac ted v o l u n t a r i l y ,  was confused,  was hur r ied  i n t o  a 
dec i s ion ,  or t h a t  she r e a l l y  never intended t o  r e l i n q u i s h  her 
United S t a t e s  c i t i z e n s h i p .  I n  s h o r t ,  t h e  t imely  exe rc i s e  of 
minimal i n i t i a t i v e  would have d i s c lo sed  t o  appe l l an t  a pos s ib l e  
b a s i s  on w h i c h  t o  cha l lenge  l o s s  of her c i t i z e n s h i p .  

T h u s  we a r e  of the  view t h a t  appe l l an t  may not excuse 
her cons iderab le  delay i n  coming t o  t h i s  Board by contending 
t h a t  she was j u s t i f i e d  t o  remain pass ive  f o r  s o  long.  Persons 
of ordinary prudence faced w i t h  l o s s  of an important  c i v i l  
r i g h t  presumably would ac t  w i t h  d i spa t ch  t o  t r y  t o  recover t h a t  
r i g h t ,  no matter  if they were not  exp re s s ly  informed t h a t  they 
m i g h t  seek review of t h e i r  loss and how t o  do it. 

To countenance her argument t h a t  because she was not 
express ly  informed of t h e  r i g h t  of appeal (where t h e r e  was n o  
l e g a l  d u t y  t o  do s o )  she was j u s t i f i e d  i n  remaining i n a c t i v e  
w i t h  r e spec t  t o  her c i t i z e n s h i p  s t a t u s  would be con t r a ry  t o  
pub l i c  po l i cy ,  f o r  it would s anc t ion  al lowing an appeal no 
matter  how hoary and no matter  how l i t t l e  d i l i g e n c e  t h e  ac to r  
showed i n  t r y i n g  t o  seek review of a dec i s ion  he  or she 
believed unfa i r  or unreasonable. 

Our view t h a t  t h e  appeal is untimely is re in forced  by 
t h e  obvious p r e j u d i c e  t o  t h e  Department of S t a t e  t h a t  would  
r e s u l t  i f  we were t o  fol low t h e  appeal .  Appellant  makes a 
number of a l l e g a t i o n s  about t h e  p rocess ing  of her case  i n  
1 9 7 2 .  These t he  Department would f i n d  d i f f i c u l t  at tempt t o  
rebu t ,  given t h e  passage of s o  much time. There  is a l im i t ed  
contemporary record,  and the  consu la r  o f f i c e r  who handled 
a p p e l l a n t ' s  case  cannot be loca ted ;  t h e  Department s t a t e s  it 
t r i e d  t o  do so.  We agree w i t h  t h e  Department t h a t  even i f  he 
were a v a i l a b l e  t o  t e s t i f y ,  it is hardly  l i k e l y  he would be able 
t o  shed much l i g h t  on what t r a n s p i r e d  s o  long ago. 

The d i f f i c u l t i e s  w h i c h  both t h e  government and t h e  t r i e r  
of f a c t  conf ron t  i n  long delayed appeals  were a p t l y  s t a t e d  by 
t h e  cou r t  i n  Maldonado-Sanchez v .  S h u l t z ,  706 F.Supp. 
( D . D . C .  1989) :  

The Court  agrees  w i t h  de fendan t ' s  [ t h e  
Department of S t a t e ]  argument t h a t  t o  
allow p l a i n t i f f  t o  cha l lenge  h i s  
r enunc ia t ion  some twenty yea r s  a f t e r  
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t he  f a c t  i s  con t ra ry  t o  pub l i c  po l i cy .  
I t  p l aces  a tremendous burden on t h e  
government t o  produce wi tnesses  years  
a f t e r  the  r e l evan t  even ts  and t o  pre-  
se rve  documentation i n d e f i n i t e l y .  
Moreover, a reasonable s t a t u t e  of 
l i m i t a t i o n s  per iod s e rves  t h e  impor- 
t a n t  func t ion  of mandating a review 
of t h e  issuance of t h e  CLN when t h e  
r e l evan t  even ts  a r e  f r e s h  i n  t h e  
minds  of t he  p a r t i c i p a n t s .  

Seventeen years  is an e x t r a o r d i n a r i l y  long per iod of 
time f o r  one t o  wait  t o  a s s e r t  a r i g h t  t o  c i t i z e n s h i p .  
Appellant has not  demonstrated any ex t r ao rd ina ry  circumstances 
w h i c h  would j u s t i f y  our holding t h a t  s h e  sought review of her 
case  w i t h i n  a reasonable time a f t e r  she received no t i ce  t h a t  
t he  Department had made i t s  adverse dec i s ion .  Since it would 
be p r e j u d i c i a l  t o  t he  Department of S t a t e  t o  al low t h e  appea l ,  
we m u s t  g ive  t h e  i n t e r e s t  i n  f i n a l i t y  g r e a t  weight.  

Balancing t h e  p r i n c i p a l  elements w h i c h  t h e  c o u r t s  hold 
m u s t  be taken i n t o  account i n  determining whether an appeal has 
been f i l e d  w i t h i n  a reasonable time a f t e r  t h e  making of t h e  
dec i s ion ,  we conclude t h a t  t h e  delay i n  t ak ing  t h i s  appeal was 
excess ive .  The appeal  is  time-barred. 

I11 

S i n c e  the  appeal  is  t ime-barred,  t h e  Board is w i t h o u t  
j u r i s d i c t i o n  t o  cons ider  and d e c i d e  it. Accordingly t h e  appeal 
is dismissed.  

Given our d i s p o s i t i o n  of t h e  case ,  we do not reach the  
subs t an t ive  issues presen ted .  

Warren E .  H e w i t t t ' ,  Member 




