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DEPARTMENT OF STATE 

BOARD OF APPELLATE R E V I E W  

I N  THE MATTER OF: W  T  H  

T h i s  is an a p p e a l  from an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of t h e  D e p a r t m e n t  of S t a t e  t h a t  a p p e l l a n t ,  W  T  H , 
e x p a t r i a t e d  h i m s e l f  on O c t o b e r  27 ,  1 9 7 7 ,  under t h e  p r o v i s i  
of  s e c t i o n  3 4 9 ( a ) ( 6 ) ,  now s e c t i o n  3 4 9 ( a ) ( 5 ) ,  of t h e  I m m i g r a t i o n  
and N a t i o n a l i t y  A c t ,  as amended, by making a f o r m a l  
r e n u n c i a t i o n  of h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  a t  t h e  American 
Embassy i n  Caracas ,  V e n e z u e l a .  - 1/ 

The D e p a r t m e n t  made i ts  d e t e r m i n a t i o n  of loss Of 
n a t i o n a l i t y  i n  a p p e l l a n t ' s  case on A p r i l  27, 1978 .  The a p p e a l  
was e n t e r e d  almost e l e v e n  y e a r s  l a t e r  on A p r i l  7 ,  1 9 8 9 .  T h e  
i n i t i a l  issue t h u s  c o n f r o n t i n g  t h e  Board i s  w h e t h e r  t h e  appeal 
was t i m e l y  f i l e d  under g o v e r n i n g  l i m i t a t i o n s .  W e  c o n c l u d e  t h a t  
t h e  a p p e a l  is  b a r r e d  by t h e  p a s s a g e  of t ime, and ,  a c c o r d i n g l y  
d i s m i s s  it f o r  lack  of j u r i s d i c t i o n .  

I 

A p p e l l a n t  was b o r n  i n    
 ,  and a c q u i r e d  U n i t e d  S t a t e s  c i t i z e n s h i p  a t  

b i r t h .  Through h i s  p a r e n t s ,  b o t h  c i t i z e n s  of  he 
a l s o  a c q u i r e d  t h e  n a t i o n a l i t y  of t h a t  

- 1/ S e c t i o n  3 4 9 ( a ) ( 5 )  of t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  8 
U.S.C. 1 4 8 1 ( a ) ( 5 ) ,  r e a d s  as f o l l o w s :  

SeC. 349.  ( a )  A p e r s o n  who is  a n a t i o n a l  of t h e  
U n i t e d  S t a t e s  whe the r  by b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  
l o se  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  p e r f o r m i n g  any of t h e  
f o l l o w i n g  ac ts  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
U n i t e d  S t a t e s  n a t i o n a l i t y  - 

... 
( 5 )  making a f o r m a l  r e n u n c i a -  

t i o n  of n a t i o n a l i t y  b e f o r e  a 
d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of 
t h e  U n i t e d  S t a t e s  i n  a f o r e i g n  
s t a t e ,  i n  s u c h  fo rm as may be 
p r e s c r i b e d  by t h e  S e c r e t a r y  of 
S t a t e :  ... 

9 
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A p p e l l a n t  was t a k e n  t o  V e n e z u e l a  by h i s  f a m i l y  i n  1957 .  
i Ie r e t u r n e d  t o  t ne  U n i t e d  S t a t e s  t o  l i v e  N i t h  h i s  g r a n d p a r e n t s  
i n  W a s h i n g t o n ,  a t t e n d i n g  e l e m e n t a r y  s c h o o l  f rom 1965 t o  1969 .  
His g r a n d f a t h e r  was t h e n  s e r v i n g  as  a c o n s u l a r  o f f i c e r  a t  t h e  
V e n e z u e l a n  Embassy and l a t e r  became t h e  Ambassador  of V e n e z u e l a  
* o N i c a r a g u a .  A p p e l l a n t  a c c o m p a n i e d  h i s  g r a n d p a r a n t s  t o  
N i c a r a g u a .  H e  r e t u r n e d  t o  Caracas i n  1971 .  

On O c t o b e r  2 7 ,  1 9 7 7 ,  a f t e r  h a v i n g  r e a c h e d  t h e  age  of 2 1 ,  
d p p e l l a n t  v i s i t e d  t h e  Embassy a t  Caracas and made a formal 
r e n u n c i a t i o n  of h i s  U n i t e d  S t a t e s  c i t i z e n s i p .  T h e  r e c o r d  shows 
: -h a t  p r i o r  t o  t a k i n g  t h e  f o r m a l  o a t h  of r e n u n c i a t i o n  he  
s i g n e d  a s t a t e m e n t  of u n d e r s t a n d i n g  i n  t h e  p r e s e n c e  of t h e  
Z o n s u l  G e n e r a l  and  two w i t n e s s e s .  H e  d e c l a r e d  i n  t h a t  
s t a t e m e n t  t h a t  h e  d e c i d e d  v o l u n t a r i l y  t o  r e n o u n c e  h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p ,  t h a t  t h e  " e x t r e m e l y  s e r i o u s  n a t u r e "  of h i s  
c o n t e m p l a t e d  act  of r e n u n c i a t i o n  h a s  b e e n  " f u l l y  e x p l a i n e d "  t o  
h i m  by t h e  C o n s u l  G e n e r a l  and t h a t  h e  f u l l y  u n d e r s t o o d  t h e  
c o n s e q u e n c e s  of h i s  i n t e n d e d  r e n u n c i a t i o n .  

I n  a s epa ra t e  w r i t t e n  s w o r n  s t a t e m e n t ,  a p p e l l a n t  
e x p l a i n e d  t h e  r e a s o n s  f o r  h i s  r e n u n c i a t i o n .  He s a i d  t h a t  h e  
d e c i d e d  t o  r e n o u n c e  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  b e c a u s e  h i s  
p a r e n t s  and g r a n d p a r e n t s  were V e n e z u e l a n  c i t i z e n s  by b i r t h ,  h e  
l i v e d  and  s t u d i e d  i n  V e n e z u e l a ,  and  h e  had a l r e a d y  a c q u i r e d  
V e n e z u e l a n  n a t i o n a l i t y  by v i r t u e  of h i s  b i r t h  a b r o a d  t o  
c i t i z e n s  of V e n e z u e l a .  

T h e  oa th  of  r e n u n c i a t i o n  w h i c h  a p p e l l a n t  s u b s c r i b e d  and 
swore  t o  b e f o r e  t h e  C o n s u l  G e n e r a l  a t  t h e  Embassy read:  

I d e s i r e  t o  make a formal r e n u n c i a -  
t i o n  of my Amer i can  n a t i o n a l i t y ,  
as p rov ided  by S e c t i o n  3 4 9 ( a ) ( 6 )  
of t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  
A c t  and p u r s u a n t  t h e r e t o  I h e r e b y  
a b s o l u t e l y  and e n t i r e l y  r e n o u n c e  
my U n i t e d  S t a t e s  n a t i o n a l i t y  
t o g e t h e r  w i t h  a l l  r i g h t s  and p r i v i -  
l e g e s  and al-1 d u t i e s  of a l l e g i a n c e  
and f i d e l i t y  t h e r e u n t o  p e r t a i n i n g .  

T h e  Embassy t h e n  executed a c e r t i f i c a t e  of l o s s  of 
U n i t e d  S t a t e s  n a t i o n a l i t y  ( C L N )  i n  a p p e l l a n t ' s  name, a s  
r e q u i r e d  by  s e c t i o n  358 of t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  
A c t .  - 2/ T h e  C o n s u l  G e n e r a l  c e r t i f i e d  t h a t  a p p e l l a n t  acqui red  

- 2/  S e c t i o n  358 of t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  8 
U.S .C.  1 5 0 1 ,  r e a d s :  
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Uni ted  S t a t e s  n a t i o n a l i t y  by v i r t u e  of h i s  b i r t h  i n  t h e  United 
S t a t e s ;  t h a t  h e  a c q u i r e d  t h e  n a t i o n a l i t y  of Venezuela  by v i r t u e  
of h i s  b i r t h  abroad of Venezuelan c i t i z e n  p a r e n t s ;  t h a t  he made 
a fo rma l  r e n u n c i a t i o n  of Uni ted S t a t e s  n a t i o n a l i t y  b e f o r e  a 
c o n s u l a r  o f f i c e r  of t h e  Uni ted  S t a t e s ;  and t h a t  he t h e r e b y  
e x p a t r i a t e d  h imse l f  under t h e  p r o v i s i o n s  of s e c t i o n  349 ( a )  ( 6  1 
now s e c t i o n  3 4 9 ( a )  ( 5 ) ,  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t .  
T h e  Department approved t h e  c e r t i f i c a t e  on A p r i l  2 7 ,  1978, 
app rova l  c o n s t i t u t i n g  an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of loss 
of n a t i o n a l i t y  from w h i c h  an a p p e a l  may be t aken  t o  t h e  Board 
of A p p e l l a t e  Review. On May 2 ,  1978, t h e  Embassy forMarded t o  
a p p e l l a n t  a t  h i s  g iven  Caracas  a d d r e s s  a copy of t h e  approved 
CLN.  

I n  A p r i l  1978 a p p e l l a n t  w e n t  t o  t h e  Uni ted  S t a t e s  t o  
a t t e n d  c o l l e g e .  Af t e r  r e c e i v i n g  a deg ree  i n  b u s i n e s s  
a d m i n i s t r a t i o n  from t h e  U n i v e r s i t y  of Miami i n  December 1 9 8 1 ,  
he r e t u r n e d  t o  Venezuela .  H e  worked t h e r e  f o r  t h e  n e x t  few 
y e a r s ,  and i n  1988 h e  l e f t  t o  p u r s u e  g r a d u a t e  s t u d i e s  i n  t h e  
Uni ted  S t a t e s .  

I n  December 1988, a p p e l l a n t  a p p l i e d  f o r  a U .  s. p a s s p o r t  
a t  t h e  Miami P a s s p o r t  Agency. Fol lowing  a review of t h e  
Depa r tmen t ' s  r e c o r d s ,  t h e  r e g i o n a l  d i r e c t o r  of t h e  agency,  on 
J a n u a r y  6 ,  1989, d i sapproved  a p p e l l a n t ' s  p a s s p o r t  a p p l i c a t i o n  
because  of t h e  Depa r tmen t ' s  e a r l i e r  ho ld ing  of l o s s  of 
c i t i z e n s h i p  a s  a consequence of h i s  f o rma l  r e n u n c i a t i o n  of 
c i t i z e n s h i p .  The  r e g i o n a l  d i r e c t o r  a l s o  informed a p p e l l a n t  of 
t h e  e x i s t e n c e  of a Board of A p p e l l a t e  R e v i e w  t o  c o n s i d e r  
a p p e a l s  from a d m i n i s t r a t i v e  d e t e r m i n a t i o n s  of l o s s  of Uni ted 
S t a t e s  n a t i o n a l i t y .  

- 2 /  ( C o n t ' d . )  

See .  358. Whenever  a d i p l o m a t i c  or c o n s u l a r  o f f i c e r  of 
t h e  Uni ted  S t a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a pe r son  whi le  i n  
a f o r e i g n  s t a t e  h a s  l o s t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  under 
any p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  or  under any 
p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  
amended, h e  s h a l l  c e . r t i f y  t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  is 
based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of t h e  
d i p l o m a t i c  or  c o n s u l a r  o f f i c e r  is  approved by t h e  S e c r e t a r y  of 
S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be forf larded t o  t h e  
A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  or 
c o n s u l a r  o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  be d i r e c t e d  
t o  forward  a copy of t h e  c e r t i f i c a t e  t o  t h e  person  t o  whom i t  
r e l a t e s .  
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On A p r i l  7 ,  1 9 8 9 ,  a p p e l l a n t  e n t e r e d  an appea l  from t h e  
Depar tment ' s  d e t e r m i n a t i o n  of loss of U n i t e d  S t a t e s  
n a t i o n a l i t y .  He con tends  t h a t  h i s  r e n u n c i a t i o n  was i n v o l u n t a r y  
because of p r e s s u r e  from h i s  p a r e n t s  and g r a n d p a r e n t s  t h a t  he 
renounce h i s  Uni ted S ta t e s  c i t i z e n s h i p  and because he was 
f i n a n c i a l l y  dependent  upon h i s  p a r e n t s ,  who, h e  s a i d ,  
t h r e a t e n e d  t o  wi thhold  f i n a n c i a l  s u p p o r t  u n l e s s  h e  renounced 
h i s  Uni ted S t a t e s  c i t i z e n s h i p .  A p p e l l a n t  a l s o  con tends  t h a t  h e  
d i d  not  i n t e n d  t o  r e l i n q u i s h  h i s  c i t i z e n s h i p .  

I1 

We a r e  f aced  i n i t i a l l y  w i t h  t h e  i s s u e  whether t h i s  Board 
may c o n s i d e r  and de t e rmine  an appea l  e n t e r e d  approximate ly  
e l even  y e a r s  a f t e r  t h e  Depa r tmen t ' s  d e t e r m i n a t i o n  of l o s s  of 
n a t i o n a l i t y .  To e x e r c i s e  j u r i s d i c t i o n ,  t h e  Board m u s t  conc lude  
t h a t  t h e  appea l  was f i l e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by 
t h e  govern ing  r e g u l a t i o n s .  The c o u r t s  have g e n e r a l l y  he ld  t h a t  
t i m e l y  f i l i n g  i s  mandatory and j u r i s d i c t i o n a l .  U n i t e d  S t a t e s  
v .  Robinson,  3 6 1  U . S .  2 2 0  ( 1 9 6 0 1 ,  C o s t e l l o  v .  U n i t e d  S ta te s ,  
365 U . S .  2 6 5  ( 1 9 6 1 ) .  I f  an a p p e l l a n t  does no t  e n t e r  an appea l  
w i t h i n  t h e  a p p l i c a b l e  l i m i t a t i o n  and does no t  show good cause 
f o r  f i l i n g  a f t e r  t h e  p r e s c r i b e d  time, t h e  Board would lack 
j u r i s d i c t i o n  t o  c o n s i d e r  t h e  a p p e a l .  

Under f e d e r a l  r e g u l a t i o n s ,  t h e  t ime l i m i t  f o r  f i l i n g  an 
appea l  from t h e  Depa r tmen t ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of 
l o s s  of n a t i o n a l i t y  i s  one year  a f t e r  app rova l  by t h e  
Department of t h e  CLN 3 /  The r e g u l a t i o n s  r e q u i r e  t h a t  an 
appeal  f i l e d  a f t e r  one yea r  be  den ied  u n l e s s  t h e  Board 
de t e rmines  f o r  good c a u s e  shown t h a t  t h e  appea l  cou ld  no t  have 
been f i l e d  w i t h i n  one yea r  a f t e r  app rova l  of t h e  c e r t i f i -  
c a t e .  - 4/ These r e g u l a t i o n s ,  however, were no t  i n  f o r c e  on 

- 3 /  2 2  C . F . R .  7 . 5 ( b )  ( 1 9 8 9 )  r e a d s :  

( b )  T i m e  l i m i t  on a p p e a l .  (1) A person  
who con tends  t h a t  t h e  Depa r tmen t ' s  adminis-  
t r a t i v e  d e t e r m i n a t i o n  of l o s s  of n a t i o n a l i t y  
or e x p a t r i a t i o n  under S u b p a r t  C of P a r t  50  
of t h i s  c h a p t e r  is  c o n t r a r y  t o  law or f a c t ,  
s h a l l  be e n t i t l e d  t o  appea l  s u c h  de te rmi-  
n a t i o n  t o  t h e  Board upon w r i t t e n  r e q u e s t  
made w i t h i n  one yea r  a f t e r  app rova l  of t h e  
Department of t h e  c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  or a c e r t i f i c a t e  of e x p a t r i a t i o n .  

- 4/ 2 2  C.F .R .  7 . 5 ( a )  ( 1 9 8 9 )  r e a d s :  
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A p r i l  2 7 ,  1978, when t h e  Department approved t h e  CLN t h a t  was 
i s s u e d  i n  a p p e l l a n t ' s  c a s e .  

T h e  r e g u l a t i o n s  t h a t  were i n  f o r c e  i n  A p r i l  1978 
p r e s c r i b e d  t h a t  an appea l  be t a k e n  " w i t h i n  a r e a s o n a b l e  t ime" 
a f t e r  r e c e i p t  of n o t i c e  of t h e  Depa r tmen t ' s  of l o s s  of 
n a t i o n a l i t y .  5/ T h u s  an a p p e l l a n t  who con tends  t h a t  t h e  
Depa r tmen t ' s  h o l d i n g  of l o s s  of n a t i o n a l i t y  is c o n t r a r y  t o  l a d  
or f a c t ,  is r e q u i r e d  t o  t a k e  an appea l  from s u c h  ho ld ing  w i t h i n  
a r e a s o n a b l e  time a f t e r  r s c e i p t  of n o t i c e  of s u c h  h o l d i n g .  I f  
an appea l  is n o t  i n i t i a t e d  w i t h i n  a r e a s o n a b l e  time, t h e  appea l  
would b e  b a r r e d  by t h e  pas sage  of time and t h e  Board would have 
no a l t e r n a t i v e  b u t  t o  d i s m i s s  it f o r  l ack  of j u r i s d i c t i o n .  T h e  
l i m i t a t i o n  of " w i t h i n  a r e a s o n a b l e  t ime"  i s  fundamenta l  t o  t h e  
B o a r d ' s  e x e r c i s e  of j u r i s d i c t i o n  i n  t h i s  c a s e .  - 6 /  I n  accord  

4/ ( C o n t ' d . )  - 
( a )  F i l i n g  of a p p e a l .  A pe r son  who h a s  

been t h e  sub jec t  of an a d v e r s e  d e c i s i o n  i n  
a c a s e  f a l l i n g  w i t h i n  t h e  purview of sec. 
7 .3  s h a l l  be  e n t i t l e d  upon w r i t t e n  r e q u e s t  
made w i t h i n  t h e  p r e s c r i b e d  time t o  a p p e a l  
t h e  d e c i s i o n  t o  t h e  Board.  T h e  appea l  
s h a l l  be i n  w r i t i n g  and s h a l l  s t a t e  vr i th  
p a r t i c u l a r i t y  r e a s o n s  f o r  t h e  a p p e a l .  T h e  
appea l  may be accompanied by a l e g a l  b r i e f .  
An appea l  f i l e d  a f t e r  t h e  p r e s c r i b e d  time 
s h a l l  be den ied  u n l e s s  t h e  Board d e t e r -  
mines f o r  good c a u s e  shown t h a t  t h e  appea l  
cou ld  n o t  have been f i l e d  w i t h i n  t h e  
p r e s c r i b e d  time. 

- 5/ 2 2  CFR 50.60 ( 1 9 6 7 - 1 9 7 9 1 ,  w h i c h  was i n  e f f e c t  u n t i l  r e v i s e d  
on November 30, 1 9 7 9 ,  p r o v i d e d :  

A pe r son  who c o n t e n d s  t h a t  t h e  Depa r tmen t ' s  
a d m i n i s t r a t i v e  ho ld ing  of loss of n a t i o n a l i t y  
or e x p a t r i a t i o n  i n  h i s  c a s e  i s  c o n t r a r y  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d ,  upon w r i t t e n  
r e q u e s t  made w i t h i n  a r e a s o n a b l e  time a f t e r  
r e c e i p t  of n o t i c e  of s u c h  h o l d i n g ,  t o  appea l  
t o  t h e  Board of A p p e l l a t e  R e v i e w .  

- 6 /  T h e  A t t o r n e y  Gene ra l  i n  an op in ion  r ende red  i n  t h e  
c i t i z e n s h i p  c a s e  of Claude C a r t i e r  i n  1973 s t a t e d :  

T h e  S e c r e t a r y  of S t a t e  d i d  n o t  c o n f e r  upon t h e  
Board [ o f  A p p e l l a t e  R e v i e w ]  t h e  power t o . .  . r ev i ew 
a c t i o n s  t a k e n  long  ago. 2 2  C . F . R .  5 0 . 6 0 ,  t h e  
j u r i s d i c t i o n a l  b a s i s  of t h e  Board,  r e q u i r e s  
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d i t h  t h e  B o a r d ' s  p r a c t i c e  i n  cases  w h e r e  a CLN was a p p r o v e d  
p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  p c e s e n t  r e g u l a t i o n s  ( N o v e m b e r  
3 0 ,  1 9 7 9 ) ,  we w i l l  a p p l y  t h e  l i m i t a t i o n  p e r i o d  of " w i t h i n  a 
r e a s o n a b l e  time" t o  t h e  case b e f o r e  u s .  

T h e  q u e s t i o n  w h e t h e r  a n  appeal  h a s  b e e n  t a k e n  w i t h i n  a 
r e a s o n a b l e  time d e p e n d s  on  t h e  f a c t s  a n d  c i r c u m s t a n c e s  i n  a 
p a r t i c u l a r  case. C h e s a p e a k e  a n d  O h i o  R a i l w a y  v .  M a r t i n ,  2 8 3  
1J.S. 2 0 9  ( 1 9 3 1 ) .  I t  h a s  b e e n  h e l d  t o  mean as s o o n  a s  
c i r c u m s t a n c e s  w i l l  p e rmi t  a n d  w i t h  s u c h  p r o m p t i t u d e  as t h e  
s i t u a t i o n  o f  t h e  p a r t i e s  w i l l  a l l o w .  T h i s  d o e s  n o t  mean 
h o w e v e r ,  t h a t  a p a r t y  b e  a l l o w e d  t o  d e t e r m i n e  " a  time s u i t a b l e  
t o  h i m s e l f . "  I n  r e  R o n e y ,  1 3 9  F . 2 d  1 7 5 ,  1 7 7  ( 1 9 4 3 ) .  What is a 
r e a s o n a b l e  t ime a l s o  t akes  i n t o  a c c o u n t  t h e  r e a s o n  f o r  t h e  
d e l a y ,  w h e t h e r  t h e  d e l a y  is i n j u r i o u s  t o  a n o t h e r  p a r t y ' s  
i n t e r e s t ,  a n d  t h e  i n t e r e s t s  i n  t h e  repose ,  s t a b i l i t y ,  a n d  
f i n a l i t y  of t h e  p r i o r  d e c i s i o n s .  A s h f o r d  v .  S t e u a r t ,  6 5 7  F . 2 d  
1 0 5 3 ,  1 0 5 5  ( 9 t h  C i r .  1 9 8 1 ) ;  L a i r s e y  v .  A d v a n c e  A b r a s i v e s  Co., 
542 F.2d 9 2 8 ,  9 4 0  ( 5 t h  C i r .  1976). T h e  r e a s o n a b l e  time 
l i m i t a t i o n  t h u s  makes a l l o w a n c e  f o r  t h e  i n t e r v e n t i o n  of 
u n f o r s e e n  c i r c u m s t a n c e s  b e y o n d  a p e r s o n ' s  c o n t r o l  t h a t  m i g h t  
p r e v e n t  h im or h e r  from t a k i n g  a t i m e l y  appeal .  

--- 

Here, as we h a v e  s e e n ,  t h e  D e p a r t m e n t  a p p r o v e d  t h e  CLN on 
A p r i l  2 7 ,  1 9 7 8  a n d ,  on May 2 ,  1 9 7 8 ,  t h e  E m b a s s y  mai led  t o  
a p p e l l a n t  a t  h i s  Caracas f a m i l y  a d d r e s s  a c o p y  of t h e  a p p r o v e d  
c e r t i f i c a t e .  T h e  r e v e r s e  s i d e  of t h e  c e r t i f i c a t e  h a d  
i n f o r m a t i o n  a b o u t  a p p e a l  p rocedures .  A p p e l l a n t  s t a t e s  t h a t  a t  
t h a t  time h e  was a t t e n d i n g  s c h o o l  i n  t h e  U n i t e d  S t a t e s  a n d  h a d  
n o  k n o w l e d g e  of t h e  e x i s t e n c e  of s u c h  a d o c u m e n t .  H e  s a i d  t h a t  
k h e  c e r t i f i c a t e  t h a t  t h e  E m b a s s y  m a i l e d  t o  him i n  Caracas was 
n o t  f o r w a r d e d  t o  h im i n  t h e  U n i t e d  S t a t e s  a n d  t h a t  i t  was n o t  
u n t i l  F e b r u a r y  1 9 8 9 ,  when h e  was p r e p a r i n g  t h i s  appea l ,  t h a t  h e  
o b t a i n e d  from h i s  pa r en t s  t h e  E m b a s s y ' s  l e t t e r  of May 2 ,  1 9 7 8 ,  
w i t h  i t s  e n c l o s e d  c o p y  of t h e  CLN. A p p e l l a n t ,  h o w e v e r ,  does n o t  
d i s c l o s e  w h a t  h i s  p a r e n t s  may h a v e  s a i d  t o  him i n  1 9 7 8  a f t e r  
r e c e i v i n g  t h e  E m b a s s y ' s  l e t t e r  a n d  t h e  CLN. S i n c e ,  as  a p p e l l a n t  
m a i n t a i n s ,  h i s  p a r e n t s  n e v e r  a p p r o v e d  of h i s  U n i t e d  S t a t e s  

- 6/  ( C o n t ' d . )  

s p e c i f i c a l l y  t h a t  t h e  a p p e a l  t o  t h e  Board be  
made w i t h i n  a r e a s o n a b l e  time a f t e r  t h e  
r e c e i p t  of a n o t i c e  from t h e  S t a t e  D e p a r t m e n t  
of a n  a d m i n i s t r a t i v e  h o l d i n g  of l o s s  of n a t i o n -  
a l  i t y  or expa t  r i a t i  on.  

Of f ice  of t h e  A t t o r n e y  G e n e r a l ,  W a s h i n g t o n ,  D . C .  F i l e :  
CO-34O-P, F e b r u a r y  7 ,  1 9 7 3 .  
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c i t i z e n s h i p  s t a t u s  i n  t h e  f i r s t  i n s t a n c e  and t h r e a t e n e d  t o  
wi thhold  f i n a n c i a l  s u p p o r t  i f  h e  d i d  n o t  renounce h i s  
c i t i z e n s h i p ,  we f i n d  it d i f f i c u l t  t o  be l ieve  t h a t  h i s  p a r e n t s  
would have remained s i l e n t  i n  t h e  c i r c u m s t a n c e s .  

According t o  a p p e l l a n t ,  it was no t  u n t i l  h i s  r e t u r n  t o  
Venezuela  i n  1982 t h a t  h e  " s t a r t e d  c o n v e r s a t i o n s  w i t h  v a r i o u s  
U.S. Government and Embassy o f f i c i a l s "  about  r e g a i n i n g  U n i t e d  
S t a t e s  c i t i z e n s h i p .  Although t h e r e  is no e v i d e n c e  of r e c o r d  
r e g a r d i n g  s u c h  d i s c u s s i o n s  i n  1982, a p p e l l a n t  s t a t e d  t h a t  h e  
was adv i sed  " t h a t  t h e  b e s t  way t o  s o l v e  t h i s  m a t t e r ,  was t o  g e t  
l e g a l  a d v i c e ,  and t h a t  my p r e s e n c e  i n  t h e  U.S. was a p l u s . "  
A p p e l l a n t ' s  mother ,  i n  a l e t t e r  t o  t h e  Board, d a t e d  November 
1 9 ,  1989,  s t a t e d  t h a t  upon h i s  r e t u r n  t o  Venezue la  i n  1982 he 
was informed of t h e  Depa r tmen t ' s  a p p r o v a l  of h i s  l o s s  of 
c i t i z e n s h i p  and t h a t  her son had " c o n v e r s a t i o n s  w i t h  s e v e r a l  
o f f i c i a l s  of t h e  U.S. Embassy, b u t  no  one e v e r  t o l d  h i m  t h a t  
t h e r e  was s u c h  a t h i n g  a s  an Appeal Committee, because  if h e  
would have known h e  would have appea led  immedia te ly  s i n c e  he __ 
was a b l e  t o  work and s u p p o r t  h imse l f  w i t h  h i s  B a c h e r l o r s  /s ic/  
Degree i n  B u s i n e s s  A d m i n i s t r a t i o n .  " 

- -  

The r e c o r d  shows t h a t  i n  A p r i l  1987, a p p e l l a n t  r e q u e s t e d  
t h e  Department t o  s e n d  h i m  two c o p i e s  of h i s  CLN,  w h i c h  t h e  
Department d i d .  T h e  r e v e r s e  s i d e  of t h e  c o p i e s  t h a t  h e  
r e c e i v e d ,  however, were b l ank ;  t h e  f r o n t  s i d e  s t a t e d  "SEE 
REVERSE FOR APPEAL PROCEDURES." FolloMing r e c e i p t  of t h e  
c o p i e s  of h i s  CLN, it appea r s  t h a t  a p p e l l a n t  t h e n  i n q u i r e d  
th rough  an i n t e r m e d i a r y  a t  t h e  Embassy about  a p p e a l  
p r o c e d u r e s .  He a l l e g e d  t h a t  t h e  i n f o r m a t i o n  h e  r e c e i v e d  from 
t h e  Embassy was e r r o n e o u s .  T h e  a l l e g e d  m i s i n f o r m a t i o n  was 
g i v e n  i n  a memorandum from Ronald A .  Ffarms, a U . S .  c o n s u l a r  
o f f i c e r ,  t o  J i m  Athanas ,  U.S. A I D / M G T ,  d a t e d  November 9 ,  1987. 
I t  read :  

I have r e c e i v e d  t h e  .papers  you s e n t  me 
c o n c e r n i n g  Mr. H  r e n u n c i a t i o n  of U.S. 
c i t i z e n s h i p  and h a v e  c a r e f u l l y  examined  
t h e  a p p l i c a b l e  law. U n f o r t u n a t e l y  t h e  only 
way f o r  Mr. H  t o  become a U.S. c i t i z e n  
a g a i n  is  th rough  t h e  same N a t u r a l i z a t i o n  
p r o c e s s  t h a t  a p p l i e s  t o  any a l i e n .  H i s  
r e n u n c i a t i o n  met a l l  t h e  r e q u i s i t e s  of t h e  
law and is a f i n a l  a c t .  A s  m u c h  as I would 
l i k e  t o  h e l p  h im,  t h e  law l e a v e s  me w i t h  no 
d i s c r e t i o n  on t h i s ,  

We d o  n o t  f i n d  t h e  i n f o r m a t i o n  t o  be i n a c c u r a t e  on i t s  
f a c e .  N i n e  y e a r s  had e l a p s e d  since t h e  Department  approved 
a p p e l l a n t ' s  l o s s  of n a t i o n a l i t y  i n  1978.  T h e  fo rma l  
r e n u n c i a t i o n  was made i n  t h e  form p r e s c r i b e d  by law; t h e  
Depa r tmen t ' s  d e t e r m i n a t i o n  of l o s s  of n a t i o n a l i t y  was based on 
law. I n  t he se  c i r c u m s t a n c e s ,  a p p e l l a n t ' s  r e n u n c i a t i o n  could be 



- 8 -  

104 

s a i d  t o  have met a l l  t h e  r e q u i s i t e s  of t h e  law and could  
p rope r ly  be d e s i g n a t e d  a s  a “ f i n a l  a c t . n  F u r t h e r ,  t h e r e  is  no 
hiasis i n  t h e  memorandum t h a t  would s u p p o r t  a p p e l l a n t ’ s  c l a i m  
‘ h a t  he was a l s o  e r r o n e o u s l y  informed ” t h a t  no appea l  
p rocedures  e x i s t e d .  

A p p e l l a n t  m a i n t a i n s  i t  Nas n o t  u n t i l  h e  r ece ived  t h e  
l e t t e r  of t h e  r e g i o n a l  d i r e c t o r  of t h e  Miami P a s s p o r t  Agencyrin 
1989 ,  t h a t  he was informed of t h e  e x i s t e n c e  of t h e  Board of 
Appe l l a t e  Revie$;  and no t  u n t i l  h e  r e c e i v e d  t h e  l e t t e r  of t h e  
Zhairman of t h e  Board i n  February  1 9 8 9 ,  t h a t  h e  was informed of 
L he p rope r  a p p e a l  p r o c e d u r e s  . 

A p p e l l a n t  e s s e n t i a l l y  a rgues  t h a t  he f i r s t  r e c e i v e d  i n  
1987 n o t i c e  of h i s  r i g h t  t o  appea l  when he o b t a i n e d  c o p i e s  of 
his CLN,  w h i c h  h e  c la imed t o  be d e f e c t i v e  i n  p a r t .  He a l s o  
a rgues ,  m i s t a k e n l y  i n  our v i e w ,  t h a t  when h e  t h e r e a f t e r  
i n q u i r e d  about  appea l  p r o c e d u r e s ,  t h e  Embassy e r r o n e o u s l y  
informed him t h a t  t h e r e  were none, t h a t  h e  had no r i g h t  of 
appea l .  He f u r t h e r  a rgues  t h a t  it was only i n  e a r l y  1989 t h a t  
he was informed of t h e  e x i s t e n c e  of t h e  Board of A p p e l l a t e  
Review and of t h e  appea l  p r o c e d u r e s .  G i v e n  these  
c i r c u m s t a n c e s ,  a p p e l l a n t  con tends  t h a t  h i s  appea l  should  be 
cons ide red  t i m e l y  as h e  “ h a s  proven t h a t  h e  f i l e d  w i t h i n  a 
r ea sonab le  t ime .  ” 

We a r e  n o t  persuaded  t h a t  t h e  appea l  was t a k e n  w i t h i n  a 
r e a s o n a b l e  time. The r eco rd  shows t h a t  t h e  Department approved 
t h e  CLN i n  A p r i l  1978, and t h a t  t h e  a p p e a l  was e n t e r e d  i n  A p r i l  
1989. Even i f  a p p e l l a n t ,  as h e  a l l e g e s ,  d i d  n o t  a c t u a l l y  
r e c e i v e  t h e  n o t i c e  of t h e  Depa r tmen t ’ s  ho ld ing  of loss of 
n a t i o n a l i t y  t h a t  t h e  Embassy m a i l e d  t o  him i n  May 1978, h e  was, 
i n  our v i e w ,  aware from t h e  f i r s t  of loss of h i s  n a t i o n a l i t y  a s  
a consequence of h i s  f o rma l  r e n u n c i a t i o n  of U n i t e d  S t a t e s  
c i t i z e n s h i p .  A p p e l l a n t  performed t h e  most unequivoca l  a c t  of 
e x p a t r i a t i o n .  He was no t  an  unknowing pe r son ;  h e  knew t h a t  h e  
gave up h i s  U n i t e d  S t a t e s  c i t i z e n s h i p .  

Moreover, t h e  f a c t  t h a t  a p p e l l a n t  a l s o  d i d  n o t  r e c e i v e  
t h e  i n f o r m a t i o n  r e l a t i n g  t o  a p p e a l  p r o c e d u r e s ,  w h i c h  was 
p r i n t e d  on t h e  r e v e r s e  s i d e  of t h e  CLN, is no t  of m a t e r i a l  
s i g n i f i c a n c e .  H e  was n o t  i g n o r a n t  of t h e  loss of h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p  as a consequence of h i s  r e n u n c i a t i o n .  H e  
had ample c a u s e  t o  have been  p u t  upon i n q u i r y  t o  f i n d  ou t  
w h e t h e r  any r e c o u r s e  was open t o  him or  what r i g h t  of r e d r e s s  
h e  might have,  as a p p e l l a n t  cou ld  have a s c e r t a i n e d  a t  t h e  
Embassy a t  Ca racas  or a t  t h e  Deprtment of S t a t e  i f  h e  were i n  
t h e  Uni ted  S t a t e s .  I n  f a i l i n g  t o  make any i n q u i r i e s  u n t i l  
1982, f i v e  y e a r s  a f t e r  h i s  r e n u n c i a t i o n ,  h e  canno t  be  s a i d  t o  
have e x e r c i s e d  r e a s o n a b l e  c a r e  or shown i n t e r e s t  i n  r e c o v e r i n g  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  I t  is  f i r m l y  s e t t l e d  t h a t  
impl ied  n o t i c e  of a f a c t  is  l e g a l l y  s u f f i c i e n t  t o  impute a c t u a l  
n o t i c e  t o  a p a r t y .  The law imputes  knowledge when o p p o r t u n i t y  
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and i n t e r e s t ,  coupled w i t h  reasonable c a r ? ,  would neces sa r i l y  
impart i t .  U.S. v .  Shelby I ron  Co . ,  2 7 3  U.S. 5 7 1  ( 1 9 2 6 ) ;  
Ne t t l e s  v .  C h i l d s ,  1 0 0  F .2d  952  ( 1 9 3 9 1 .  
I- 

The r a t i o n a l e  f o r  r equ i r ing  that, an appeal be f i l e d  
w i t h i n  a reasonable time is t o  compel t h e  taking of s u c h  an 
ac t ion  w i t h i n  a reasonable time when t h e  r e c o l l e c t i o n  of the  
circumstances O K  sven ts  upon w h i c h  t he  appeal i s  grounded i s  
f resh  i n  the  minds  of p a r t i e s  concerned and s u f f i c i e n t  evidence 
of record i s  s t i l l  ava i l ab l e  t o  enable an a p p e l l a t e  body t o  
consider  and determine the  appeal .  L imi ta t ions  a r e  a l s o  
designed t o  insure  the  f i n a l i t y  and repose of d sc i s ions .  
Unreasonable l apses  of time cloud a pe r son ' s  r e c o l l e c t i o n  of 
even ts  and also make i t  d i f f i c u l t  f o r  t h e  t r i e r  of f a c t  t o  
determine the  case ,  p a r t i c u l a r l y  where the  record i s  incomplete 
or l o s t  or obscured by t h e  passage of time. 

Appellant ,  i n  our v i e w ,  permit ted  a s u b s t a n t i a l  per iod 
of time t o  e l apse  before en t e r ing  h i s  appeal .  He has not  
offered a l e g a l l y  s u f f i c i e n t  reason t o  j u s t i f y  the  delay.  
Xhatever t h e  meaning of t h e  term "within  a reasonable time" may 
be, we do  not be l ieve  t h a t  t h e  term contemplates a delay of 
almost eleven years  i n  t ak ing  an appeal .  7 /  To allow t h e  
appeal would a l s o  r e s u l t  i n  p re jud ice  t o  tEe Department. I t  
would b e  d i f f i c u l t ,  if riot impossible,  f o r  t h e  Department a f t e r  
t h e  passage of s o  many years  t o  address a p p e l l a n t ' s  recen t  
c la ims.  I n  t h e  circumstances of t h i s  case ,  we be l ieve  t h a t  t he  
unexcused delay of eleven years  i n  t ak ing  an appeal Mas 
unreasonable and t h a t  t he  i n t e r e s t  i n  f i n a l i t y  and repose of 
admin is t ra t ive  dec i s ions  r equ i r e s  t h a t  t h e  appeal be dismissed 
a s  untimely. 

I11 

On cons idera t ion  of t h e  foregoing,  we a r e  unable t o  
c o n c l u d e  t h a t  t h e  appeal was taken w i t h i n  a reasonable time 
a f t e r  appellant; had no t ice  of t h e  Department's admin i s t r a t i ve  
holding of l o s s  of n a t i o n a l i t y .  W e  f i n d  t h a t  t h e  appeal is  

- 7 /  Even i f  we were able t o  accept  a p p e l l a n t ' s  ( imp laus ib l e )  
con ten t ion  t h a t  h e  d i d  not r e a l i z e  i n  1 9 7 8  t h a t  he had 
f o r f e i t e d  h i s  c i t i z e n s h i p ,  h e  s u r e l y  knew i n  1 9 8 2 ,  a s  h i s  
mother has deposed. From t h a t  da te  h e  had t he  r e q u i s i t e  
knowledge w h i c h  should have put  h im upon inqui ry  about pos s ib l e  
recourse  from t h e  Department's adverse dec i s ion  i n  h i s  case .  
Nontheless, he  f a i l e d  t o  a c t .  T h u s ,  even i f  t h e  delay were t o  
be reckoned a s  from 1 9 8 2  ra ther  than 1978 ,  it s t i l l  m u s t  be 
regarded as  unreasonable. 
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t m s - b a r r e d ,  and ,  a s  a c o n s e q u e n c e ,  t n e  Boa rd  lacks  
a r i s d i c t i o n  t o  c o n s i d e r  i.5- T h e  a p p e a l  is h e r e b y  d i s m i s s e d .  

G i v e n  our d i s p o s i t i o n  of t h e  case,  x e  d o  n o t  reach t h e  
) *  he r  issues t h a c  may be p r e s e n t e d .  

I 

A l a n  O/L G .  James, : h i ! -  C h a i  
, 

-4-2 G 2  
Edward G .  M i s e y ,  Memb 




