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§54

85.4 Substantive rules of general applica-
biMty adopited as authorized by law,
and statements ef general policy or in-
terpretation oF general applicability
formulated and adepted by the agency.

(a) The regulations of the Depart-
ment of State required to be published
under the provisions of the Adminis-
trative Procedure Act are found in the
Code of Federal Regulations and the
FeperaL RecIsTER. Any person desiring
information with respect to a particu-
lar procedure should examine the per-
tinent regulation cited hereafter.

(b) The following are citations to
regulations within the scope of this
section.

(1) Acceptance of Gifts and Decorations
from Foreign Governments. 22 CFR Part 3
et seq.

(2) Employee Responsibility and Conduct.
22 CFR Part 10 et seq.

(3y Appointment of Foreign Service Offi-
cers. 22 CFR Part 11 et seq.

(4) Fees for Services in the United States,
fees and Charges, Foreign service. 22 CFR
Part 21 et seq.; 22 CFR Part 22 et seq.

(8) Claims and Stolen Property. 22 CFR
Part 31 et seq.

(8) Issuance of Visss. 22 CFR Parts 41-42
et seq.

(T) Nationality and Pesgports. 22 CFR
Part 50 et seq.

(8) International Educational and Cultur-
al Exchanges. 22 CFR Part 61 et seq.

(9) Protection and Welfare of Americans
Abroad. 22 CFR Part 71 et seq.

{10y Shipping and Seamen Abroad. 22
CFR Part 81 et seq.

(11) Other Consular Services Abroad. 22
CFR Part 91 et seq.

(13) Economic, Commercial and Civil Air
Funetions Abroad. 22 CFR Wrt 101 et seq.

(13) Internationdl Traffic in Arms. 22
CFR Part 121 et seq.

(14) Certificates of Authentication.
CFR Part 131 et seq.

(15) Civil Rights. 22 CFR Part 141 et seq.

(16)-Department OF State Procurement. 41
CFR Part 8-1 et seq.

(¢) These regulations are supple-
mented from time to time by amend-
ments appearing initially in tlxe PEDER-
AL REGISTER.
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PART 7—BOARD OF APPELLATE
REVIEW
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AUTHORITY: Sec. 1, 44 Stat. 887, sec. 4, 63
Stat. 111, as amended, 22 U.S.C. 211a, 285&
secs. 104, 360, 66 Stat. 174. 273, 8 U.S.C.
1104, 1503; E.O. 11295. 36 FR 10803; 3 CFR
1966-1970 Comp.. page 507: 22 CFR 60-6§;
E.O. 12532, 50 FR 36861 7.4 also issued
under 22 U.8.C. 3926.

Source: 44 FR 68825, Nov. 30. 1979, unless
otherwise noted.

§7.1 Definitions

(a) “Board” means the Board of Ap
pellate Review or the panel of three
members considering an appeal.

(b) “Department” means the Depart:
ment of State.

(¢c) “Party” means the appellant or
the Department of State.

§7.2 Establishment of Board of Appeliaie
Review: purpose,

(a) There is hereby established the
Board of ,g\fppellate eview of the De-
partment of State to consider and de-
termine apgeals within the purview d
§ 7.3. The Board shall take any action
it considers appropriate and necessary
to the disposition of cases appealed to
it.

(b) For administrative purposes, the
Board shall be part of the Office of
the Legal. Adviser. The merits of ap-
peals or decisions of the Board shall
not be subject to review by the Legal
Adviser or any other Department offi-
cial.

§ 7.3 Jurisdiction.

. The jurisdiction of the Board shall
include appeals from decisions in the
following cases:



peportmant of State

(a) Appeals from administrative de-
terminations of loss of nationality or
expatriation under Subpart € of Fart
50 of this chapter. L
b) Appeals from administrative de-
cisions denying, revoking, restricting
or invalidsting a passport under
¢4 51,70 and 51.71 of this chapter.

«) Appeals from final decisions of
contracting officers arising under con-
tracts or grants of the Department of
State, not otherwise provided for in
the Department of State contract
appeal regulations (Part 6-60 of Title
41).

(d) Appeals from administrative de-
terminations under §64.1{(a) of this
chapter, denying U.S. Government as-
sistance to U.S. nationals who do not
comply with the Fair Labor Standards
in § 61.2 of this chapter.

(e) Appeals from administrative deci-
sions of the Department of State in
such other cases and under such terms
of reference as the Secretary of State
m y suthorize,

{44 FR 68825, Nov. 30, 1978, as amended at
51 FR 15319, Apr. 23, 1986]

$7.4 Membership and organization.

(8) Membership. The Board shall
consist of regular and ad hoc members
ss the Legal Adviser may designate.
Regular members shall serve on a full-
time kesis. Ad hoc members may be
designated fran among senior officers
of the Department of State or from
among persons not employed by the
Department. Regular and ad hoc
members shall be attorneys in good
standiré? admitted to practice in any
Sate of the Lhited States, the DIS
trict of Columbia or any .Territory or
possession of the United States. =

(b) Chairperson. The Legal Adviser
shall designate a regular member of
the Board as chairperson. A member
designated by the chairperson shall
act in the absence of the chairperson.
The chairperson or deagneg sfhall p?'e'
side at all proceedings before the
Board. regulate the conduct of such
proceedings, and pass on all issues re-
lating thereto. o

(&) Composition. In considering an
appeal, the Board shall act through a
panel of three members, not more
than two of whom shall be ad hoc
members.

§75

(d) Rulles of procedure. The Boar
may adopt and promulgate rules o
procedure approved by the Secretary
of State as may be necessary to govern
its proceedings.

(22 U.S.C. 2658 and 3926)

c#4 FR 68825, Nov. 30. 1979, as amended at
49 FR 16989. Apr. 23. 1984]

875 Procedures.

(a) Filinﬁ of appeal A person who
has been the subject of an adverse de-
cision in a case falling within the pur-
view of §7.3 shall be entitled upon
written request made within the pre-
scribed time to appeal the decision to
the Board. The appeal shall be in writ-
ing and shall state with particularity
reasons for the appeal. The aBp_eaI
may by accompanied by a legal brief.
An appeal filed after the prescribed
time shall be denied unless the Board
determines for good cause shown that
the appeal could not have been filed
within the prescribed time.

(b) Time limit on appeal. (1) A
person who contends that the Depart-
ment's administrative determination
of loss of nationality or expatriation
under Subpart C of Part 50 of this
chapter is contrary to law or fact,
shall be entitled to appeal such deter-
mination to the Board upon written
request made within one year after ap-
proval by the Department of the cer-
tificate of loss of nationality or a cer-
tificate of expatriation.

(2) A person who has been subject of
an adverse decision under §51.89, of
this Chapter shall be entitled to *
appeal the decision to the Board upon
written request made within 60 days
after receipt of notice of such decision.

(3) A national who has been subject
of an adverse decision under § 64.1(a)
of this chapter shall be entitled to
appeal the decision to the Board
within 30 days after receipt of notice
of such decision.

(4) Time iimits for other appeals
shall be established by the Board as
appropriate.

(c) Department case record. Upon
the written request of the Board, the
office or bureau in the Department of
State responsible for the decision from
which the appeal was taken shall as-
semble and transmit to the Board
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§76

within 45 days the record on which
the Department’s decision in the case
was based. The case record may be ac-
comﬁanled by a memorandum- setting
forth the position of the Department
onthecase. = ]

(d) Briefs. Briefs in support of or in
opposition to an appeal shall be sub-
mitted in triplicate to the Board. The
appellant shall submit his or her brief
within 60 da%s after fiIinFc]; of the
appeal. The Department shall then
file a brief within 60 days after receipt
of a copy of appellant's brief. Reply
briefs, if ‘any, shall be filed within 30
days after the date the Department's
brief is filed with the Board. Exten-
sion of time for submission of a reply
brief may be granted by the Board for
good cause shown. Posthearing briefs
may be submitted upon such terms as
may be agreed to by the parties and
the presiding member of the Board at
the conclusion of a hearing.

(e) Hearing. An appellant shall be
entitled to a hearing upon written re-
quest to the Board. An appellant may
elect to waive a hearing and submit his
or her appeal for decision on the besis
of the record before the Board.

(f) Pre-hearing conference. Whether
there is a hearing before the Board on
an appeal or whether an appeal is sub-
mitted for decision on the record with-
out a hearing the Board may call upon
the parties to appear before a member
of the Board for a conference to con-
sider the simplification or clarification
of issues and other matters as may aid
in the disposition of the appeal.” The
results of the conference shall be re-
duced to writing by the presidin
Board member, and this writing sha
constitute a part of the record.

(g) Admigsibility ef evidence. Except
as otherwise provided in §7.7 and
$ 7.8, the parties may introduce such
evidence as the Board deems proper.
Formal rules of evidence shall not
apply, but reasonable restrictions shall
be imposed as to the relevancy, compe-
tency and materiality of evidence pre-
sented. .

(h) Depositions. The Board may,
upon the written request of either
party or upon agreement by the par-
ties, permit the taking of the testimo-
ny of any person by deposition upon
oral examination or written interroga-

22 CFR Ch. 1 (4-1-90 Edition)

tories for use as evidence in the appea)
proceedings. The deponent shall be
sub{ect to cross-examination either by
oral examination or by written inter.
rogatories by the opposing party or by
the Board. Leave to take a depositioy
shall not be granted unless it appears
impracticable to require the depo.
nent's testimony at the hearing on the
appeal, or unless the taking of a depo-
sition is deemed to be warranted for
other valid reasons.

(iy Record of proceedings. The record
of proceedings before the Board shall
consist of the Department's case
record, briefs and other written sub
missions of the parties, the stipulation
of facts. if any, the evidence admitted,
and the transcript of the hearing if
there is a hearing. The record shall be
available for inspection by the parties
at the Office of the Board.

(§) Scope of review. Except as other.
\lee(iarowded in §7.7 and §7.8, the
Board shall review the record in the
case before it. The Board shall not
consider argument challenging the
constitutionality of any law or of any
regulation of the Department of State
or take into consideration any classi-
fied or administratively controlled ma-
terial.

(k) Appearance before the Board
Any Igarty to any proceeding before
the Board is entitled to appear in
person or by or with his or her attor-
ney. who must the requisite
qualifications, set forth in §7.12, to
practice before the Board.

(1) Failure to prosecute an appeal
Whenever the record discloses the fail-
ure of an appellant to file documents
required by these regulations, respond
to notices or correspondence from the
Board, or otherwise indicates an inten-
tion not to continue the prosecution of
an appeal, the Board may in its discre-
tion terminate the proceedings with-
out prejudice to the later reinstate-
ment the appeal for good cause
shown.

{44 FR 68825. Nov. 30. 1979, as amended at
51 FR 15319. Apr. 23. 1986; 52 FR 41560,
Oct 29. 19871

§7.6 Hearings.

ta) Notice and place of hearing. The
parties shall be given at least 15 days
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peportment of State

notice in Writing of the scheduled date

and place Of a hearing on an appeal.

The Board shall have final authority

o fix or change an%/ hearing date
giving consideration to the conven-
ience of the parties. Hearings shall be
neld at the Department of State,
washington, D.C., unless the Board
determines otherwise.

by Conduct o hearing. The appel-
Ignt may apPear and testify on his
own behalf. The Parties may present
witnesses, offer evidence and make ar-
gument. The appellant and witnesses
may be examined by any member of
the Board, by the Department, and by
the appelant’s attorney, if any. If any
witness whom the appellant or the Dé-
partment wishes to call is unable to
appear personally, the Board in its dis-
cretion, may accept an affidavit by the
witness or grant leave to take the dep-
psition of such witness. Any such wit-
ness will be subject to cross examina-
tion by means of sworn responses_to
mterro_?atorles posed by the onosmg
party. The appellant and the Depart-
ment shall be entitled to be informed
of all evidence before the Board and of
the source of such evidence, and to
confront and cross-examine any ad-
verse witness. The Board may require
a stipulation of facts Prior to or at the
beginning of the hearing and may re-
quire supplemental statements  on
issues presented to it, or confirmation,
verification or authentication of any
evidence submitted by the parties. The
parties shall be entitled to reasonable
continuances upon request for good
cause shown.

(e) Privacy o hearing. The hearing
shall be private unless an appellant re-
quests in writing that the hearing be
open to the public. Attendance at the
hearing shall be limited to the appel-
lant, attorneys of the parties, the
members of the Board, Department
personnel who are directly involved in
the Presentation of the case, official
stenographers, and the witnesses. Wit-
nesses shall be present at the hearing
only while they are giving testimony
or when otherwise directed by the
Board.

(d) Transcript of hearing. A com-
plete verbatim transcript shall be
made of the hearing by a qualified re-
porter, and the transcript shall consti-

$7.8

tute a Permanent part of the record.
Upon request, the appellant shall have
the right to inspect the complete tran-
script and to purchase a copy thereof.

e) Nonap%earance of a party. The
unexcused absence of a party at the
time and place set for a hearing shall
not be occasion for delay. In the event
of such absence, the case will be re-
garded as having been submitted by
the absent party on the record before
the Board.

C44 FR 68825. Nov. 30. 1979,as mended at
53 FR 39589, 0c¢t. 11, 19831

D7.7 Passport cases.

(a) Scope of review. With respect to
appeals taken from decisions of the
Assistant Secretary for Consular Af-
fairs denying, revoking, restricting, or
invalidating a passport under §§ 51,70
and 51.71 of this chapter, the Board’s
review, except as provided in para-
graph b of this section, shall be lim-
ited to the record on which the Assist
ant Secretary’sdecision was based.

(b) Admissibility of evidence. The
Board shall not receive or consider evi-
dence or testimony not presented at
the hearing held under §§51.81-51.89
of this chapter unless it is satisfied
that such evidence or testimony wes
not available or could not have been
discovered by the exercise of reasona-
ble diligence prior to such hearing.

{44 FR 68825. Nov. 30, 1979, as amended at
53 FR 39589.0c¢t. 11, 19881

§7.8 South African Fair Labor Standards
Cases.

(ay Scope of review. With respect to
appeals taken from decisions of the
Assistant Secretary for African Affairs
denying assistance to U.S. nationals
operating in South Africa which do
not comply with the Fair Labor Stand-
ards outlined in § 61.2 of the chapter,
the Board’s review except as provided
in paragraph (b) of this section shall
be limited to the record on which the
Assistant  Secretary’s decision was
based.

(b Admissibility of evidence. The
Board shall not receive or consider evi-
dence or testimony not presented pur-
suant to §63.3¢a) or §63.3(b) of this
chapter unless it is satisfied that such
evidence was not available or could not
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§7.9

have been discovered by the exercise
of reasonable diligence prior to entry
of the decision of the Assistant Secre-
tary for African Affairs.

{51 FR 15319, Apr. 23. 1986, as amended at
52 FR 41560. Oct. 29, 1987; 53 FR 39589.
Oct. 11.19881

17.9 Decisions.

The Board shall decide the appeal
on the hesis of the record of the pro-
ceedings. The decision shall be by ma-
jority vote in writing and shall include
findings of fact and conclusions of law
on which it is based. The decision of
the Board shall be final, subject to
§ 7.10. Copies of the Boards decision
shall be forwarded promptly to the
parties.

{44 FR 68825, Nov. 30. 1979. Redesignated at
51 FR 15319. Apr. 23. 1986, and amended at
52 FR 41560, Oct. 29.19871

§7.10 Motion for reconsideration.

The Board may entertain a motion
for reconsideration of a Boards deci-
sion, if filed by either party. The
motion shall state with particularity
the grounds for the motion, including
any facts or points of law which the
fuingedparty claims the Board has over-
looked or misapprehended. and shall
be filed within 30 days from the date
of receipt of a cogy of the decision of
the Board by the party filing the
motion. Oral argument on the motion
shall not be permitted. However, the

arty in opposition to the motion will

e given opportunity to file a memo-
randum in opposition to the motion
within 30 days of the date the Board
forwards a copy of the motion to the
party in opposition. f the motion to
reconsider is granted, the Board shall
review the record; and, upon such fur-
ther reconsideration. shall
modify, or reverse the original deci-
sion of the Board in the case.

{44 FR 68825, Nov. 30, 1979. Redesignated at
51 ER 15319, Apr. 23. 19861

§7.11 Computation of time.

In computing the period of time for
taking any action under this part, the
day of the act, event, or notice from
which the specified period of time
begins to run shall not be included.
The last day of the period shall be in-

22 OR ch. 1 (4-1-90 Edition)

cluded, unless it falls on a Saturday,
Sunday, or a legal holiday, in whic
event the period shall extend to the
end of the next day which is not a Sat-
urday, Sunday, or a legal holiday. The
Board for good cause shown may in its
discretion enlarge the time preScribed
by this part for the taking of any
action.

{44 FR 68825. Nov.30, 1979. Redesignated at
51 FR 15319, Apr. 23, 19861

§7.12 Attorneys.

(a) Attorneys at law who are admit.
ted to practice in any State of the
United States, the District of Colum-
bia. or any Territory or possession of
the United States, and who are mem-
bers of the Bar in good standing, may
practice before the Board unless dis-
qualified under paragraph (b) of this
section or for some other valid reason,

(b) No attorneﬁ shall be Permitted to
appear before the Board as attorney
representing an appellant if he or she
is subject to the conflict of interest
provisions of Chapter 11 of Title 18 of
the United States Code.

{44 FR 68825, Nov. 30. 1979. Redesignated at
51 FR 15319. Apr. 23. 19861

affirm.
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Subpart C—loss of Nationality

§ 50.40 Revocation of naturalization
under section 340(d 1.

(a) Whenever a diplomatic or consul-
ar officer determines that an individ-
ual, within 5 years of the date upon
which he wes naturalized, has estab-
lished permanent residence abroad,
and has failed to overcome the pre-
sumption set forth in section 340¢d) of
the Immigration and Nationality Act,
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Department of State

tne officer shall prepare and forward
to the Department an affidavit setting
forth his findings. Before forwarding
the affidavit to the Department, the
diplomatic or consular officer shall
give written notice to the person af-
fected of his contemplated action and
afford the person a reasonable oppor-
tunity to present countervailing evi-
dence.

(by If the Department agrees that
the provisions of section 340(d) of the
Immigration and Nationality Act are
applicable, it shall forward an authen-
ticated copy of the consular officer's
affidavit,and other relevant evidence
to the Department of Justice for ap-
propriate action.

§50.41 Certification of loss of U.S. nation-
ality.

(a) Whenever a diplomatic or consul-
ar officer has reason to believe that a
person, while in a foreign country, has
lost his U.S. nationality under any
provision of Chapter 3 of Title III of
the Immigration and Nationality Act
of 1952, or under any provision of
Chapter 1V of the Nationality Act of
1940, as amended. he shall prepare a
certificate of loss of nationality con-
taining the facts upon which such
belief is based and shall forward the
certificate to the Department.

(b) If the diplomatic or consular offi-
cer determines that any document
containing information relevant to the
statements in the certificate of loss of
nationality should not be attached to
the certificate, he may summarize the
pertinent information in the appropri-
ate section of the certificate and send
the documents together with the cer-
tificate to the Department.

(¢) Whenever a person admits that
he has expatriated himself by the vol-
untary performance of one of the acts
or fulfilliment of one of the conditions
specified in Chapter 3, Title III of the
Immigration ard Nationality Act of
1952 or section 401 of the Nationality
Act of 1940, and consents to the execu-
tion of an affidavit to that eftect, the
diplomatic or consular officer shall
recite in or attach to the certificate
the person's affidavit.

(d) If the certificate of loss of na-
tionality is approved by the Depart-
ment, a copy shall be forwarded to the

§ 50.51

Immigration and Naturalization Serv-
ice, Department of Justice. The diplo-
matic or consular office in which the
certificate was prepared shall then
forward a copy of the certificate to the
person to whom it relates or his repre-
sentative.

§50.42 Determination of loss of national-
ity abroad in connection with applica-
tion for passport in the United States.

The Department shall determine
that a person in the United States has
lost his US. citizenship while abroad
only in connection with an application
for a passport.

§ 50.50 Renunciation of nationality.

(a) A person desiring to renounce his
u.s. nationality  under  section
349¢a)6) of the Immigration and Na-
tionality Act shall appear before a dip-
lomatic or consular officer of the
United States in the manner and form
prescribed by the Department. The
renunciant must include on the form
he signs a statement that he absolute-
ly and entirely renounces his U.S. na-
tionality together with all rights and
privileges and all duties of allegiance
and fidelity thereunto pertaining.

(b) The diplomatic or consular offi-
cer shall forward to the Department
for approval the oath of renunciation
together with a certificate of loss of
nationality as provided by section 358
of the Immigration and Nationality
Act. If the officer's report is approved
by the Department, copies of the cer-
tificate shall be forwarded to the Im-
migration and Naturalization Service,
Department of Justice, and to the
person to whom it relates or his repre-
sentative.

§50.51 Certification of expatriation.

The procedures under this part shall
also apply to the preparation. approv-
al or disapproval of certificates of ex-
patriation. Where loss of nationality
occurs under provisions of law other
than those specified in section 358 of
the Immigration and Nationality Act
of 1952.the diplomatic or consular of-
ficer shall prepare a certificate of ex-
patriation instead of a certificate of
loss of nationality.
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§ 50.52

§ 50.52- Notice of right to appeal.

When an approved certificate of loss
of nationality or certificate of expa-
triation is forwarded to the person to
whom it relates or his or her repre-
sentative, such person or representa-
tive shall be informed of the right to
appeal the Department's determina-
tion to the Board of Appellate Review
(Part 7 of this chapter) within one
year after approval of the certificate
of loss of nationality or the certificate
of expatriation.

{44 FR 68827, Nov. 30, 19791
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Department of State

Subpart E—Limitetion on Issuance or
Extension OfF Passports

§51.70 Denial of passports.

(a) A passport, except for direct
return to the United States, shall nat
ke issued in any case in which the Sec-
retary of State determines or is in-
formed by competent authority that:

(1) The applicant is the subject of an
outstanding Federal warrant of arrest
for a felony, including a warrant
issued under the Federal Fugitive
Felon Act (18 U.S.C. 1073); or

(2) The applicant is subject to a
criminal court order, condition of pro-
bation, or condition of parole, any of
which forbids departure from "the
United States and the violation of
which could result in the issuance of a
Federal warrant of arrest, including a
warrant issued under the Federal Fu-
gitive Felon Act; or

(3) The applicant is subject to a
court order committing him or her to
amental institution; or

(4) The applicant is the subject of a
request for extradition or provisional
arrest for extradition which has been
presented to the government of a for-
eign country: or

(5) The applicant is the subject of a
subpoena issued pursuant to section
1783 of Title 28, United States Code.
in a matter involving Federal prosecu-
tion for; or grand jury investigation of,
afelony; or

(6) The arzPIicant has not repaid a
loan received from the United States
& prescribed under §§1.10 and 71.11 of
this chapter; or

(7) The applicant is in default on a
loan received from the United States
to effectuate his or her return from a

§51.71

foreign country in the course of travel
abroad.

(b) A passport may be refused in any
case in which the Secretary of State
determines or is informed by compe-
tent authority that:

(1> The applicant has not repaid a
loan received from the United States
to effectuate his or her return from a
foreign country in the course of travel
abroad; or

(2) The applicant has been legally
declared incompetent unless accompa-
nied on his or her travel abroad by the

uardian or other person responsible
or the national’s custody and well
being; or

(3) The applicant is under the age of
18 years, unmarried and not in the
military service of the United States
unless a person having legal custody of
such national authorizes issuance of
the [)Jas_sport and agrees to reimburse
the United States for any monies ad-
vanced by the United States for the
minor to return to the United States;
or

(4) The Secretary determines that
the national’s activities abroad are
causing or are likely to cause serious
damage to the national security or the
foreign policy of the United States; or
_ (5) The applicant has been the sub-

ject of a prior adverse action under

this section or §51.71 and has not
shown that a change in circumstances
since the adverse action warrants issu-
ance of a passport; or

(6) The applicant is subject to an
order of restraint or apPrehension
issued by an appropriate officer of the
United States Armed Forces pursuant
to Chapter 47 of Title 10 of the United
States Code.

(Approved by the Office of Management
and Budget under control number 1405-
0077)

[54 FR 8531. Mar. 1, 1989. and 54 FR 30374,
July 20, 19891

§51.71 Denial of passports to certain con-
victed drug traffickers.

(a) A passport shall not be issued in
any case in which the Secretary of
State determines or is informed by
competent authority that the appli-
cant is subject to imprisonment or su-
pervised release as the result of a
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§51.72

felony conviction for a Federal or
state drug offense if the individual
used a U.S. passport or otherwise
crossed an international border in
committing the offense, including a
felony conviction arising under:

(1) The Controlled Substances Act
(21 US.C. 801 et seq.) or the Con-
trolled Substances Import and Export
Act (21 US.C. 951 et seq.); or

(2) Any Federal law involving con-
trolled substances as defined in section
802 of the Controlled Substances Act
(21US.C. 801 etseq.); or

(3) The Bank Secrecy Act (31U.S.C.
5311 et seg.) or the Money Laundering
Act (18 U.S.C. 1956 et seq.) if the Sec-
retary of State is in receipt of informa-
tion that supports the determination
that the violation involved is related
to ilicit Froduction of or trafficking in
a controlled substance: or

(4) Any state law involving the man-
ufacture, distribution, or possession of
a controlled substance.

(b) A passport may be refused in any
case in which the Secretary of State
determines or is informed by compe-
tent authority that the applicant is
subject to imprisonment or supervised
release as the result of a misdemeanor
conviction of a Federal or state drug
offense if the individual used a U.S.
passport or otherwise crossed an inter-
national border in committing the of-
fense, other than a first conviction for
possession of a controlled substance,
including a misdemeanor conviction
arising under:

(1) The federal statutes described in
§5L.71a) or

(2) Any state law involving the man-
ufacture, distribution, or possession of
a controlled substance.

t¢) Notwithstanding paragraphs (a)
and (b) of this section the Secretary of
State-may issue a passport when the
competent authority confirms, or the
Secretary of State otherwise finds.
that_emergency circumstances or hu-
manitarian reasons exist.

(Approved by the Office of Management
and Budget under control number 1405-
0077

154 FR 8532, Mar. 1, 1989,and 54 FR 30374.

July 20, 19893

22 CFR Ch. | (4-1-90 Edition)

§51.72 Revocation or restriction of pass.
ports.

A passport may be revoked or re-
stricted or limited where:

(a) The national would not be enti-
tled to issuance of a new passport
under § 51.70 or § 51.71;0r

(b) The passport has been obtained
by fraud, or has been fraudulently al-
teredd, or has been fraudulently mis-
used.

154 FR 8532, Mar. 1, 1989,and 54 FR 30374,
July 20, 19801

§ 51.73 Passports invalid for travel into or
through restricted areas.

(a) Unless specifically validated
therefore, U.S. passports shall cease to
be valid for travel into or through a
country or area which the Secretary
has determined is:

(1) A country with which the United
States is at war, or

(2) A country or area where armed
hostilities are in progress: or

(3) A country or area in which there
is imminent danger to the public
health or physical safety of United
States travelers.

(by Any determination made under
paragraph (a) of this section shall be
published in the Feperar REGISTER
along with a statement of the circum-
stances requiring this restriction.

(¢) Unless limited to a shorter
period, any such restriction shall
expire at the end of one year from the
date of publication of such notice in
the FeperaL REGISTER, unless extended
or sooner revoked by the Secretary by
public notice.

{45 FR 11128_Feb. 20, 1980.Redesignated at
54 FR 8532, Mar. 1, 1989, and 54 FR 30374,
July 20.19891

§51.74 Special validation of passports for
travel to restricted areas.

ta) A United States National wishin
a validation of his passport for trave
to, in, or through a restricted country
or area may apply for a special valida-
tion to the Office of Passport Services,
a passport agency, or a foreign service
post authorized to issue passports. The
application shall be accompanied by
evidence that the applicant falls
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within the standards set out in para-
graph ¢¢) of this section,

(b) The Assistant Secretary of State
for Consular Affairs or an authorized
designee of that official shall decide
whether or not to grant a special vali-
dation. The special validation shall be
granted only when such action is de-
termined to be in the national interest
of the United States.

(c) An application may be considered

if:

(1) The applicant is a professional
reporter, the purpose of whose trip is
to obtain, and make available to the
public, information about the restrict-
ed area; or

(2) The applicant is a representative
of the American Red Cross; or

(3) The applicant establishes that
his or her trip is justified by compel-
ling humanitarian considerations; or

(4) The applicant's request is other-
wise in the national interest.

(Sec. 1, 44 Stat. 887. @ amended (22U.S.C.
211a) sec. 4, 63 Stat. 111, as amended (22
U.S.C.2658); E.O. 11295. 36 FR 10603; 3
CFR 1966-70 Comp., 507; E.O. 12211.45 FR
26685)

145 FR 30619, May 9, 1980. Redesignated at
5 FR 8532. Mar. 1. 1989,and 54 FR 30374.
July 20. 19891

§51.75 Notification of denial or withdraw-
al of passport.

Any person whose application for is-
suance of a passport has been denied,
or who has otherwise been the subject
of an adverse action taken on an indi-
vidual basis with respect to his or her
right to receive or use a passport shall
be entitled to notification in writing of
the adverse action. The notification
shall set forth the specific reasons for
the adverse action and the procedures
for review available under §§51.81
through 51.105.

(22U.8.G. 2658 and 3926)

IB MR 12043, Aug. 24. 1968. as amended at
49 FR 16989, Apr. 23. 19841

§51.76 Surrender of passport.

The bearer of a passport which is re-
voked shall surrender it to the Depart-
ment or its authorized representative
upon demand and upon his or her re-
fusal to do so such passport may be in-
validated by notifying the bearer in
writing of the invalidation.

§51.81

(22 U.S.C. 2658 and 3926)

{31 FR 13540, Oct. 20. 1966. as amended at
49 FR 16989. Apr. 23.19841

Subpart F—Procedures for Review of
Adverse Action

§51.80 Applicability of §§51.81 through
51.89.

The provisions of §§51.81 through
51.89 apply to any action of the Secre-
tary taken on an individual basis in de-
nying, restricting, revoking or invali-
dating a passport or in any other way
adversely affecting the ability of a
person to receive or use a passport
except action taken by reason of non-
citizenship. refusal to grant a discre-
tionar%/ exception under the emergen-
cy or humanitarian relief provisions of
§51.71(¢c> or refusal to grant a discre-
tionary exception from geographical
limitations of general applicability.
The provisions of this subpart shall
constitute the administrative remedies
provided by the Department to per-
sons who are the subject of adverse
action under §3§51.70, 51.71 or § 51.72.

(The information collection implications
contained in this rule have been approved
by OMB (1405-0077, 6/90))

154 FR 8532. Mar. 1. 1989, and 54 FR 30374,
July 20, 19891

§51.81 Time limits on hearing to review
adverse action.

A person who has been the subject
of an adverse action with respect to
his or her right to receive or use a
passport shall be entitled, upon re-
quest made within 60 days after re-
ceipt of notice of such adverse action,
to require the Department or the ap-
propriate Foreign Service post, as the
case may be. to establish the basis for
its action in a proceeding before a
hearing officer. If no such request is
made within 60 days. the adverse
action will be considered final and not
subject to further administrative
review. If such request is made within.
60 days, the adverse action shall be
automatically vacated unless such pro-
ceeding is initiated by the Department
or the appropriate Foreign Service
post. as the case may be, within 60
days after request, or such longer
period as is requested by the person
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adversely affected and agreed to by
the hearing officer.

(22 U.S.C. 2658 and 3926)

C31 FR 13540, Oct. 20, 1966, as amended at
49 FR 16989. Apr. 23, 1984]

§51.82 Notice of hearing.

The person adversely affected shall
receive not less than 5 business days'
notice In writing of the scheduled date
and place of the hearing.

§51.83 Functions of the hearing officer.

The hearing officer shall act on all
requests for review under §51.81. He
shall make findings of fact and submit
recommendations to the Administra-
tor of the Bureau of Security and Con-
sular Affairs. In making his or her
findings and recommendations, the
hearing officer shall not consider con-
fidential security information unless
that information is made available to
the person adversely affected and is
made part of the record of the hear-
ing.

(22 U_.S_C_2658 and 3926)

131 FR 13540, Oct. 20, 1966. & amended at
49 FR 16989, Apr. 23. 19841

§51.84 Appearance at hearing.

The person adversely affected may
appear at the hearing in person or
with his or her attorney, or by his or
her attorney. The attorney must pos-
sess the qualifications prescribed for
practice before the Board of Appellate
Review or be admitted to practice
before the courts of the country in
which the hearing is to be held.

(22 US.C. 2658 and 3926)

C3% FR 9068, May 19, 1971. as amended at 49
FR 16989, Apr. 23. 19841

§51.85 Proceedings-before the hearing of-
ficer.

The person adversely affected may
appear and testify in his or her own
behalf and may himself, or by his or
her attorney, present witnesses and
offer other evidence and make argu-
ment. If any witness whom the person
adversely affected wishes to call s
unable to appear in person, the hear-
ing officer may, in his or her discre-
tion, accept an affidavit by the witness
or order evidence to be taken by depo-

22 CFR Ch. 1 (4-1-90 Edition)

sition. The person adversely affecteq
shall be entitled to be informed of aj
the evidence before the hearing office,
and of the source of such evidence
and shall be entitled to confront apq
cross-examine any adverse witnegs
The Person shall. upon request by tpe
hearing officer. confirm his or her ora}
statements in an affidavit for (y,
record.

(22 U.S.C. 2658 and 3926)

{31 FR 13540, Oct. 20, 1966, aS amended a
49 FR 16989, Apr. 23, 19841

§51.86 Admissibility of evidence.

The person adversely affected and
the Department may introduce such
evidence as the hearing officer deems
proper. Formal rules of evidence shall
not apply, but reasonable restrictions
shall be imposed as to relevancy. com-
petency and materiality of evidence
presented.

§51.87 Privacy of hearing.

The hearing shall be private. There
shall be present at the hearing only
the person adversely affected, his or
her attorney, the hearing officer, offi-
cial stenographers, employees of the
Department directly concerned with
the presentation of the case, and the
witnesses. Witnesses shall be present
at the hearing only while actually
giving testimony or when otherwise di-
rected by the hearing officer.

122 U.S.C2658 and 3926)

{31 FR 13540, Oct. 20, 1966. as amended at
49 FR 16989. Apr. 23. 19841

% 51.88 Transcript of hearing.

A complete verbatim stenographic
transcript shall be made of the hear-
ing by a qualified reporter, and the
transcript shall constitute a perma-
nent part of the record. Upon request.
the appellant or his or her counsel
shall be entitled to inspect the com-
plete transcript and to purchase a
copy thereof.

(22 U SC. 2658 and 3926)

131 FR 13540, Oct. 20, 1966, as amended at
49 FR 16989. Apr. 23. 19841
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§51.89  Decision of Assistant Secretary for
Consular Affairs: notice of right to

appeal.

The person adversely affected shall
pe promptly notified in writing of the
decision of the Assistant Secretary for
Consular Affairs and, if the decision is
adverse to him or her, the notification
shall state the reasons for the decision
and inform him or her of the right to
appeal the decision to the Board of
Appellate Review (Part 7 of this chap-
ter) within 60 days after receipt of
notice of the adverse decision. If no
appeal is made within 60 days, the de-
cision will be considered final and not
subject to further administrative
review.

[44FR 68827 ,Nov. 30, 19791
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