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that he was intimidated by his wife's family who disliked him 
and, he feared, wished to deprive him of the child. A New 
Jersey court issued an order after appellant's departure 
granting sole custody of the child to appellant's wife and 
enjoining appellant to return the child to the jurisdiction of 
the court, a warrant for his arrest was to issue if he did not 
comply with the court order. In January 1979, appellant's wife 
was granted a divorce, and given sole custody of the child; 
appellant to have no right of visitation. 

After spending about one year in the United Kingdom, 
appellant took the child to Australia where he arrived in May 
1979. There appellant was employed as an instructor at a 
riding stable. The stables closed in early 1980, and appellant 
Decame unemployed. 

and the child were granted permanent residence status in the 
spring of 1981, and in November of that year, he was hired by 
the Australian Capital Territory Department of Education. He 
was briefly a relief teacher and from February 1982 through 
July 1983, a temporary teacher. 

Sometime in 1983, appellant applied for himself and his 
daughter to be naturalized as Australian citizens. He alleges 
he was forced to obtain naturalization in order to be able to 
support himself and his daughter. 
citizen could he gain tenure as a teacher and thus job 
security. 3 

Australian citizenship. On that occasion he made the 
affirmation of allegiance (in lieu of an oath), as prescribed 
by the Australian Citizenship Act of 1948, as amended: 

I, A.B., renouncing all other allegiance, 
solemnly and sincerely promise to de- 
clare that I will be faithful and bear 
true allegiance to Her Majesty Elizabeth 
the Second, Queen of Australia, Her heirs 

For about one year appellant remained without work. He 

Only as an Australian 

On July 8, 1983, appellant was granted a certificate of 

3 .  Australian law prescribes that a person shall not be I 

appointed a s  an officer of the Teaching Service unless he is an 
Australian citizen. As the acting Assistant Principal (1983) 
of the high school where appellant wa n teaching attested 
subsequently, "as a casual teacher /C / services would 
have been terminated at any time an3 certainly would have been 
as soon as a permanent officer applied for it or it became 
available.' (Statutory declaration of February 8, 1990.1 
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vice  cor ,sul  who spoke $0 them has  strated t h a t ,  a t  tihat! tiime h e  
l e a r n e d  from a p p e l l a n t  tihat h e  was a Ur, i ted S t a t e s  c i b i z e r ,  and 
had o b t a i n e d  r .abura l iza t l ion  i r  A u s t r a l i a .  T h e r e a f t e r  t i h e  
Embassy processed  h i s  c a s e  a s  one of p robab le  loss of  
n a t i o r . a l i k y .  He completred a q u e s b i o n n a i r e  on Janua ry  1 3 ,  1989 
i n  w h i c h  h e  acknowledged Bhati h e  had obtair .ed n a t u r a l i z a t i o r .  i r ,  
A u s t r a l i a  ar,d had made an a f f i r m a t i o n  of a l l e g i a n c e .  He a l s o  
s igned  t h e  statrementr ati t h e  e n d  of t h e  fol1owir.g itlem ir. t h e  
q u e s b i o n n a i r e  : 

9 .  You shou ld  be aware t h a t  under U r i t e d  
s t r a t e s  law a c i t i z e n  w h k h a s  performed 
any of k h e  /<xpatrr ia t ive/  a c t s  s p e c i f i e d  
i n  item 7 wzbh b h e  intreiibion of r e l i n q u i -  
sh ing  U c i k e d  S t a k e s  c i t i z e n s h i p  may have 
t h e r e b y  lost! Uni t ed  Stiatres c i t i i z e c s h i p .  
I f  you v o l u n b a r i l y  performed an actr l i s t -  
ed i n  item 7 w i t h  trhe inter.t t o  r e l i n q u i s h  
Unibed Sbaties c i t i z e n s h i p ,  you may s ig r .  
t h e  Stiatement below and reburn  t i h i s  
form tro u s ,  and we w i l l  p r e p a r e  Dhe 
forms n e c e s s a r y  t o  documentr your loss  
of U . S .  c i t i z e n s h i p .  I f  you b e l i e v e  
e x p a t i r i a t i o c  h a s  c o t  o c c u r r e d ,  
ei trher because trhe ac t  you performed 
was not! voluntrary or because  you d i d  
nob intrend Bo r e l i n q u i s h  U.S. c i t i z e n -  
s h i p ,  you shou ld  s k i p  t o  item 1 0 ,  
and compleke Bhe remainder  of  k h i s  form. 

STATEMENT OF VOLUNTARY RELINQUISHMENT 
OF U.S. NATIONALITY 

I ,  C  S. C ,  performed tihe 
ac t  o patriat i n d i c a t e d  i n  
item 7 B -fiade oatih or  a f f i r m a Q i o n  
of a l leq iance  t o  a f o r e i g r  s t a k e /  
v o l u n b a i i l y  and wi t rh  bhe- in tenbyon 
of r e l i n q u i s h i n g  my U.S. r a t i o n -  
a l i b y .  SignaCure C  s .  C  
Dabe J a n .  13. 1989.  - -  

Albhough h e  s i g n e d  k h e  sbatiement of voluntrary 
r e l i nqu i shmen t  of c i k i z e n s h i p ,  h e  ceverhheless complebed t h e  
restr of tihe form, e x p l a i n i n g  i n t e r  a l i a  why he  had obbained  
Ausbra l i an  c i b i z e n s h i p .  Or, February-3, 1989,  a c o n s u l a r  
o f f i c e r  executred a ce rk i f i cabe  of loss of r . a $ i o n a l i t y  (CLN) i n  
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appellanb's name, as required by law. 5 Thereir, bhe officer 
cerbified that appellant acquired Urited States nabionality by 
birth in the Unibed Stabes, ar.d bhat he obtained naturalizabion 
ir. Australia upon h i s  own application, tzhereby expatriating 
h i m s e 1 f u n de r 

were ucsuccessfu 

Ar. appeal ti0 tihis Boa 

5. Section 358, I N A ,  

has l o s t  h i s  Ur, 
provision of cha 
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The  I N A  p r e s c r i b e s  t h a t  a Ur . iked S t a t e s  citiizen s h a l l  
l o s e  h i s  nab iona l i t iy  by v o l u r . t a r i l y  0bDair.ir.g r . abu ra l i zah ion  ir. 
a f o r e i g r ,  sbaCe w i b h  tche ir . ter . t ior.  of r e1 inqu i sh i r . g  h i s  
r . ah io r . a l i t y .  6 Appellant:  acknowledges thaO h e  obtair .ed 
r . a t u r a l i z a t i o r .  ir .  AUSkKalia upor' h i s  own a p p l i c a t i o n .  He t h u s  
b rought  h imse l f  wikhir. t h e  purview of k h e  A c t .  

T h e  f i r s t c  issue bo be add res sed  i s  whebher appel1ar . t  
performed t h e  e x p a h r i a t i v e  a c t  v o l u n t a r i l y .  Sectrion 3 4 9 ( b )  of 
k h e  A c t i  p r e s c r i b e s  a l e g a l  presumpbior. t h a t  oce who per forms  a 
s t a t u t o r y  expahr ia t i ing  acb does  so vo lu r .ba r i l y ,  buB t h e  acbor  
may rebub trhe presumpbion upon a sh0wir.g by a preponderance of 
b h e  evider,ce b h a t  he d i d  r.ot: acb v o l u n b a r i l y .  7 

Appe1lar.t makes bwo p r i n c i p a l  argumenbs i n  s u p p o r t  o f  h i s  
c l a i m  bha t  h i s  0bbainir .g  r . a b u r a l i z a t i o n  i n  A u s b r a l i a  was no t  a 
vo lunbary  a c t .  8 F i r s b ,  h e  was f o r c e d  bo a c q u i r e  A u s t r a l i a n  

6 .  Tex t i  s u p r a  c o t e  1. 

7 .  S e c f i o n  3 4 9 ( b ) ,  I N A ,  8 U.S.C. 1 4 8 1 ( b ) ,  r e a d s  a s  f o l l o w s :  

( b )  Whenever b h e  loss of  Unitied S t a b e s  
r . a t io r .a l iky  is  pu t  i c  issue ir. ar.y a c t i o n  or  
pr0ceedir .g  commecced or! o r  a f t e r  trhe er,actimenti 
of k h i s  s u b s e c t i o n  ur.def, or  by virizue o f ,  tihe 
p r o v i s i o r . s  of  t h i s  or  ar.y oCher Act, tihe# burden 
s h a l l  be upor. tihe pe r son  or parby  c l a i m i c g  t h a b  
s u c h  loss o c c u r r e d ,  t o  es t iabl ish  s u c h  claim by a 
preponderacce  of trhe evider .ce .  Acy pe r son  who 
commits O K  per forms ,  o r  who has  commibtied or  
performed,  any actr of e x p a t r i a t i o n  ur.der f h e  
p r o v i s i o c s  of  t i h i s  or  any o t h e r  Act: s h a l l  be 
presumed tro have dote so v o l u r . t a r i l y ,  b u t  s u c h  
presumpt ion  may be rebubbed upor. a showicg, by 
a preponderance  of bhe  e v i d e n c e ,  bhab t h e  ach 
O K acts  cornmitibed or performed were r.ok doce 
vo 1 u r,t  a ti 1 y . 

8. Appel1ar.b a l s o  bases h i s  cor.fier.bior. b h a h  h e  acked 
i r .vo luc t ra r i ly  or. a c l a i m  we c o r s i d e r  witJhouC merib. He a rgues  
thati h i s  s i ge i r . g  t ihe sbabemer.t of  volur.8ary r e l i n q u i s h m e n t  ie  
tihe c i f i z e c s h i p  q u e s b i o n n a i r e  s h o u l d  r.ot be r e c e i v e d  a s  ev idecce  
b h a b  h e  ob ta i r . ed  c a t u r a l i z a t i o r .  vo lu r . t i a r i l y .  He a l l e g e s  tha t r  
b h e  c o r s u l a r  o f f i c e r  who p roces sed  h i s  c a s e  bold him t o  s i g c  trhe 
stiakemect i n  o r d e r  t h a t  h i s  c i b i z e p s h i p  s t i a tu s  mighti be 
c l a r i f i e d  acd b h a t  h e  might have a p p e a l  r i g h h s .  
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c i t i z e r s h i p  by ecor.omic c i r cums ta r . ce s ,  ar.d sec0r.d h i s  mer.tial 
sbatre i r  1983 rer .dered h i m  i r c a p a b l e  t o  make s0u r .d  o r  r a t i o n a l  
judgmer.ts. 

We a d d r e s s  f i r s b  a p p e l l a r t ' s  c o r t e r t i o r  kha t  h e  a c t e d  
u r d e r  ecoromic d u r e s s .  He a l l e g e s  bha t  a t e r u r e d  b e a c h i r g  
p o s i t i o r  ( f o r  w h i c h  A u s t r a l i a r  c i b i z e r s h i p  was a r e q u i s i t e )  was 
f i h e  o r l y  way h e  cou ld  p rov ide  f o r  h imse l f  ar.d h i s  daughoer ,  meet, 
h h e  c o s t  of b e i r g  h o s p r t a l i z e d ,  a s  h e  f e a r g d  h e  mightr b e ,  a r d  
o b b a i r  sbabe  supportr f o r  h i s  daughber shou ld  b h e  l a t t e r  
e v e r b u a l i t y  a r i s e .  P a r e r t h e t i c a l l y ,  we r o t e  h e  d i d  r o t  
a p p a r e r t l y  r e q u i r e  h o s p i t i a l i z a b i o r ,  s o  f aced  ro  major e x p e r s e s  
i r  c o r r e c k i o r  t he rewikh .  

Appe l l a rb  r e p o r t e d l y  soughti obher  emp1oymer.t kha t  would 
r o t  j e o p a r d i z e  h i s  c i b i z e r s h i p ,  b u b  t o  r.0 a v a i l ,  A s  a 
r .o r . -Aus t ra l ia r  h e  was l i a b l e ,  as  h e  pub i t ,  bo be "bumped 
a s i d e . "  
bo a c i t i z e r  f i r s t .  9 He had r.0 r e s o u r c e s ,  a s  he- declared 

" I f  you were r . ' t  a c i k i z e r . , "  b h e y  gave it / t ihe  pos ib io$  - 

8.  (Cor . t r 'd) .  

T h e  c o r s u l a r  o f f i c e r  corcer r .ed ,  however, sbabed ir. a r  
a f f i d a v i t  executred or. February  1 2 ,  1991: 

I s p e c i f i c a l l y  r e c a l l  g0ir.g over  b h i s  c l a u s e  
w i t h  Mr. C  I exp la i r . ed  bhaC h e  d i d  r.ok 
r.eed bo s i g r .  i b ,  ar.d thati  i f  h e  d i d  so h e  
would be g iv i r . g  up h i s  c i k i z e r . s h i p .  

H e  s i g r . ed  i b  ar.yway, exp1air . ir .g a s  h e  d i d  so 
b h a t  h e  wished t o  speed up tihe p r o c e s s  of h i s  
loss of  c i t i z e r . s h i p ,  so  tha t r  h e  c o u l d  h u r r y  
up wi t ih  h i s  immigranti v i s a  a p p l i c a t i o r . ,  w h i c h  
he  saw a s  h i s  mosb e f f e c t i i v e  way t o  reburr .  t o  
b h e  Ur. i ted Straties. Wher. h e  s a i d  B h a f  I exp1air.- 
ed aga i r ,  trhatr a cor.victiior. or. t h e  c r i m i r . a l  
c h a r g e s  would almosb c e r b a i r . l y  l e a d  tro a v i s a  
r e f u s a l  tihatr cou ld  c o t  be g o t t e r .  ar0ur.d.  He 
s igr .ed itr anyway. 

Abser.t c r e d i b i e  ev idence  bo Bhe cor. trrary,  it? is  presumed 
bhab p u b l i c . o f f i c i a l s  perform B h e  d u b i e s  of b h e i r  o f f i c e  
f a i t h f u l l y  ar.d c o r r e c t i l y .  A p p e l 1 a r . b ' ~  s e l f - s e r v i r . g  
ur.corroboratred statremer.B is ir .sufficier.t  Bo rebutr t h e  
presumpbior. of  o f f i c i a l  r e g u l a r i b y .  Ir. t h e  p remises ,  we car.r.ot 
accepb bha t  appel1ar.B s igned  trhe vo lu r . t a ry  re1ir.quishmer.b 
strahemer.ti r.ob ur .ders tar .di r .g  whab h e  was d0ir .g .  

9 .  T r a r . s c r i p b  o f  Hearir.g ir. b h e  Mabter o f  C  S .  C , 
Board of  A p p e l l a t e  Rev iew ,  Jar .uary l i ,  1 9 9 1 ,  1 i  Hereaftrer 
r e f e r r e d  t o  a s  "TR". 
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u r.de r d i r ecb e xami r.a t i or. d u r i r g 0 r a 1 a r q umer.8 : 

I fou rd  t h a t  I was r e l y i r g  a g a i r  or  l o a r s  
from people  t o  s u r v i v e  a r d  I s o l d  a lor! of 
my owr persotla1 k h i r g s  d u r i r g  t h e  p e r i o d  of  
time I h a d  b rought  witrh me from Erglar.d,  
s a d d l e s ,  r i d i r . g  equipmerk, a l o t  of j ewe l ry  
th3t I had. 

Q Did  you have a r y  sav i r . g s  accourbs ,  a r y  
morey tucked away, resb egg ar.ywhere? 

A NO. 

Q Did you eve r  go withoub tro prov ide  f o r  
? 

A Yes. There  was a p e r i o d  of about  4 tio 6 
weeks I bh i r .k  khab I l i v e d  or d i e t  p i l l s .  
I had a f r i e r . d  who had a g r o c e r y  s h o r e  a r d  
what  s h e  would do i s  d r o p  by w i t h  tihir.gs 
bhati were l i k e  seconds .  I j u s t  f0ur.d i 0  was 
e a s i e r  bo--well, it kep t  your r i d i r g  weighti 
dowr.. 

B u t  if3 wasr . ' t  u r C i l  I sbarCed ir.bo b h e  
b e a c h i r g  posi t i ior .  Chab b h i r g s  s t a t b e d  t o  pick 
up aga i r . .  1 0  

Ir. b r i e f ,  a p p e l l a r b  was by h i s  l i g h t s  i r  d i r e  s b r a i b s  i r  
1983,  a r d  saw r a t u r a l i z a b i o r .  ir. Aus t r ra l ia  a s  t h e  o r l y  way h e  
cou ld  a l l e v i a t e  h i s  p l igh t i .  

Arguably a p p e l l a r t  was i r  a bightr ecor.omic s ihuat i ior . .  
T h e  esser.bia1 i r q u i r y ,  however, is w h e t h e r  his d i f f i c u l t i y  was 
so  s e v e r e  a rd  so u r r e s o l v a b l e  excepta by p l a c i r g  h i s  Uriked 
Sbatie c i t i i z e r s h i p  ir. p e r i l  Chati we shou ld  deem h i s  per formarce  
of b h e  e x p a b r i a b i v e  ack i r . v o l u r t a r y .  

Duress  c o r r . o t e s  abser.ce of  c h o i c e ,  l ack  of o p p o r t u r i t y  
bo make a p e r s o r a l  choice. A p p e l l a r t  f a i l s  i r  h i s  a tbempt  bo 
e s t a b l i s h  t h a t  he was sub jecbed  bo b r u e  d u r e s s  p r i m a r i l y  
because h e  h a s  o f f e r e d  r o  proof  t h a b  h i s  s i h u a t i o r  was a s  
calamitrous as  he claims or  trhab h e  t i r i ed  bo f i r d  employmerb 
tihab would meeti h i s  ecoromic r e e d s  withoub j e o p a r d i z i r g  h i s  
Uritred Sbatres c i t i z e r s h i p ;  we have r e c e i v e d  o r l y  h i s  
u r co r roborabed  a s s e r b i o r s  bhafr t h a t  was trhe c a s e .  
S i g r i f i c a r D l y ,  i$ does  rot appea r  bhab h e  made a s e r i o u s  e f fo r t i  
bo f i r d  employmerb k h a b  would rob e r b a i l  p e r f o r m i r g  ar 

10. TR 2 2 .  
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expatriative act. One might ask, for example, why he did not 
try to locate a position as a riding instractor at another 
stable after the one that hired him went out of business. 
After all, he claims to be an accomplished equestrian. Yet, 
there is no evidence he even made even one inquiry ab 
position at any stable in Australia. 

his economic situa 
economic duress may avoid t 
the plight o ress must be 
"dire." 
(D.D.C. 1 
1956 1 .  

On all the , appellant has fa 

Appellant asks us to believe that he could not solve his 
economic difficulties by returning to the United States with 
his daughter. He asserts that he was "estopped' from returning 
by the actions of his ex-wife in initiat 
against him and deterred by his former i 
intimidated him before he left the Unite 
likely to do him grave harm if they met him again. 

Australia by forces over which he had no control. It was his 
legal duty to comply with the orders of the New Jerse 
and return the child 
initiated by his for 

his fear of harm f 
might be said abou 
established. Appe 
he could have retu 
author of the diff 
he faced a straigh 
resolve his ec 
his United Sta 
laws of the c 
former course 
no duress. See 4 4 1  F.2d 12 
cert. denied 4 0 4  

We cannot agree that he was constrained to remain in 

re is insufficient 

to make a so 

would befall him if he were to return to the United States; 
concern about the legal actions his former wife had 
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iribiated; worry aboub his firarcial plighb; disbress over 
beirg blackmailed by a male studerb, a miror, who threabered bo 
disclose his ard his daughber's whereaboubs ard bo reveal ar 
illicit relabiorship appellarb allegedly had with this same 
sbuderb. 

Ir 1978 appellarb ertered a cliric ir New Jersey to be 
trreatred for emobioral distress ard depressior. He was breabed 
ard after a brief stay discharged himself. The diagrosis kher 
made was "maric depressive, depressed ard passive/aggressive 
persoraliby disorder." Ir Ausbralia appellarb was treated by a 
Dr. Peter Gibsor, a gereral practibiorer, from 1981 urtil 1984 
wher he became bhe patiert of Dr. Peter Rowlard, also a gereral 
pracbitiorer, who succeeded ko  Dr. Gibsor's pracbice. Dr. 
Rolard submiCCed a declaratior (dabed February 19, 1991) 
regardirg appellarb's skabe of mird ir 1983 which reads ir parti 
as follows: 

Mr. C  has had a lorg hisbory of 
merba lress variously diagrosed as 
depressior, maric depressive psychosis, 
ard passive aggressive persoraligy dis- 
order. He has exhibited mary boubs of 
depressior sirce I commerced seeirg him, 
ard over bhe years he has athemptied 
suicide or more Bhar ore occasior....I 
would say that he ofter made irratioral 
decisiors, some ever to his debrimert, 
which were abhributiable t o  his stress 
disorder. Based or bhe medical hisbory 
giver to me from tihe patierti ard bhe 
patierti's medical records wher he came 
bo me ir 1984, I have ro reasor to be- 
lieve thati Mr. C ' cordibior was 
ary differertr ir 1983. If arythirg, 
his stress-related factiors may have 
beer more severe ir 1983 ghar ir 1984 
wher he begar treatrmert wibh me. 

II? evaluabirg Mr. C , I would 
sbate thatr because of his stress- 
related symptroms he was rot; able ti0 make 
ratrioral judgmerts. 

Fragmerbary eviderce comes from 3 Dr. Petier Fitti, 
apparerbly a gereral practibiorer whose patierb appellarti was 
while he was ir a remard certre beirg held or the charges of 
which he was subsequerbly corvicted. Fibb sfiabed ir February 
1989 ir a commuricatior to a goverrmerb mirisber ir correcbior 
wibh appellarti's pebitior bo have his Ausbraliar ratauralizatior 
rescirded: 
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Whilst he was t h e r a  I fo rmed  t h e  
opinion t h a t  

. . *  

recision of hi 
h i m  to r e m a i n  
psychiatric he 
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IB is evidert tihati appellarb has a hisbory of depressior 

ard severe sbress, has received medicabior over a period of 
years, ard has suicidal berdercies. Ir view of khe foregoirg 
facoors he zisks us bo accepb bhati he was rot capable ab the 
relevart time to make ratioral judgmerbs. The key irquiry 
therefore is whebher appellarb's depressior ard suicidal 
proclivity were so severe as to rerder him urable to perform a 
volurtary act of  expatriabior ir 1 9 8 3 .  

Orly ore of the doctors who Breated appellarb from 1978 
orward saw him arourd frhe bime of his raburalizasbior - Dr. 
PeBer Gibsor. Dr. Gibsor, however, has rob  preserted ar 
opirior of appellart's mertal statae ir 1983 .  Nor have his 
records beer produced. Dr. Rowlard who holds his predecessor's 
records relatirg tro appellarb iroerprets them for us, ard 
flably asserts bhat appellarb was r o t  able t o  make rabioral 
judgmerts because of his skress-related sympboms. Bub, as the 
Departimert p o i r b s  outi, Df. Rowlard is rot a psychiabrist. His 
trestimory as to appellart's merbal cordibior tiherefore is 
ertikled bo very limibed evidertiial weighti. Dr. Krox, who 
presumpbively is compebert to make a judgmerb aboub appellarb's 
mertal capacitiy, has rob extrapolabed appellarf's mertal 
compeberce ir 1 9 8 3  from his diagrosis of appellarb ir 1 9 8 5  ard 
aftrer. Although he Boo robes Bhatr appellark is subject t o  
severe depressior, he does rob verture ar opirior bhab such 
corditior probably rerdered appellarb urable i r  1983 t o  make 
rabioral judgmerbs. 

The Departrmert correctly poirbs outi hhata it! is well 
esbablished ir law bhati people are presumed bo be compeCerB 
urtil bhe cortrary is demorstrabed by qualified medical 
opirior; ard furtrher, bhati suicidal tierdercies are irsufficierk 
bo establish ar irabiliky t o  make reasored decisiors. 
Appellartr may be a kroubled persoraliby, bub he has rob 
established bhab ir 1983 he was urable bo make a corsidered 
decisior to acquire Australiar cibizership. 

Careful examirabior of all the eviderce leads us ko 
corclude Chab appellart has rot rebutihed the sbatrutrory 
presumpkior tihat, h e  volurbarily obtaired raturalizatior ir 
Ausbralia. 

I11 

The stiakute 11 provides, ard the cases'hold, bhat 'ever . 
hhough a cikizer volurtarily performs a strabubory expabriabirg 

6 3  

11. Texti supra robe 1. 
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acb, loss of cikizership will r o b  result urless it be proved 
bhab bhe citrizer irtrerded to relirquish his Jrited Shakes 
ratiiorality. Varce v. Terrazas, 444 U.S. 2 5 2  ( 1 9 8 0 ) ;  Afroyirn 
v. Rusk, 387 U.S. 253 ( 1 9 6 ~ / )  . It is bhe goverrrnero's b u r d e r b o  
prove a party's irberk, ard iis is to do so by a preporderarce 
of the eviderce. Varce v. Terrazas, supra, ati 267. Irtrerb may 
be expressed ir words or fourd as a fair irfererce from prover 
corduct. Id. ab 2 6 0 .  The irberb Bhe goverrmert must prove is 
bhe party'sirterb wher bhe expakriatirg act xas dore; ir 
appellartr's case, his irterb wher he volurbarily obbaired 
raburalizatior ir Ausbralia. Terrazas v. Haig, 653 F.2d 2 8 5 ,  
287  (7Bh Cir. 1 9 8 1 ) .  

The Deparbmerb submibs thab appellark's irterb ir 1983 
wibh respect t o  his Urited Stabes cihizership is established by 
direcb cortemporary eviderce, ramely, his subscribirg bo ar 
affirmatior of allegiarce to Queer Elizabebh, bhe Secord ir 
which he rerourced "all otrher allegiarce." The Deparbmerfi 
furbher mairhairs that tihere is aburdart circumsbarhial 
eviderce tro be fourd ir appellarb's other dords ard corducb 
which leave r o  doubb hhak ib was appellaro's will ard purpose 
$0 relirquish his Uriked Straties cibizership wher he became ar 
Austrraliar cibizer. 

Obbairirg ratiuralizakior ir a foreigr stabe may be 
highly persuasive eviderce of ar irberti to relirquish Urited 
Staties cibizership, as the Supreme Court said ir Varce v. 
Terrazas, supra: 

/w/e are corfidertr tihat it would be 
Gcorsisberf witrh Afroyim / 7 8 7  U.S. 
253 (196717 tro treati the expabriatirg 
acts specified ir sec. 1481(a) as 
trhe equivalerh of or  as corclusive 
eviderce of trhe irdispersable 
volurtary assert of the cikizer. 
'Of course,' ary of Che specified 
actis 'may be highly persuasive 
eviderce ir tihe partiicular case of 
a purpose ti0 abardor cibizership.' 
Nishikawa v .  Dulles, 356 U.S.  1 2 9 ,  
139 w s a  )  lack,^., corcurrirg). 

4 4 4  U.S. ati 261. 

Expressly rerourcirg "all other allegiarce" adds 
sigrificart eviderfial weightr to the eviderce that ore who has 
performed ar expatzriative act irberded t o  relirquish 
cibizership. The case law is explicih aboub bhe legal 
corsequerces of doirg so .  A Urited Skabes citizer who 
krowirgly, irtielligerbly ard volurkarily performs a statrutiory 
expatriabirg act ard simulbareously rerources Uribed Stabes 
cibizership demorskrates ar irterb bo relirquish Uritred Sbabes 
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citizenship, providing there are no factors of sufficient 
evodemtoa; weight to mandate a different result. Terrazas v. 
gaig, su ra; Richards v. Secretary of State, 752 F.2d 1413 ( 4  th 
Cir. lg& and Meretsky v. Department of State, et al., 
memorandum opinion, Civil Action 85-1985 ( D.D.C. 1 9 8 5 )  ; aff'd. 
sub nom. Meretsky v. Department of Justice, et al., memorandum 
opinion, No. 86 -5184 (D.C. Cir. l98/). 
-- 

Now let us turn to the principal circumstantial evidence 
which the Department believes buttresses the direct 
contemporary evidence that appellant intended to relinquish his 
United States citizenship. 

In the citizenship questionnair? appellant completed in 
January 1989, he volunterred in reply to the following question: 

13. Did you know that by performing the 
act described in item 7 you might lose 
U.S. citizenship? Explain your answer. 

I was informed by Australian Immigra- 
tion that I might have to relinquish my 
American citizenship. 

In this connection, the observation of the vice consul 
who handled appellant's case (affidavit of February 1 4 ,  1 9 9 1 )  
is pertinent: 

/F/rom my experience in Australia I can 
say that it was standard operating pro- 
cedure among Australian immigration 
authorities to collect the passports of 
foreigners undergoing naturalization and 
to inform them that their acquisition of 
Australian citizenship led to an auto- 
matic loss of their former nationality. 
In fact, the Australians were then at that 
time, I understand, more strict on the 
subject of forbidding dual citizenship 
than is the United States. Many nat- 
uralized Australians have informed that 
they were told in no uncertain terms by 
Australian authorities that their pass- 
ports were being taken from them because 
they were losing their former nationality. 

- 

It seems clear that appellant sought and accepted 
Australian citizenship in the face of the realization that he 
could expatriate himself. A fair inference to be drawn from 
appellant's conduct in such circumstances is that his likely 
aim was to terminate his United States citizenship. 



66 

- 1 5  - 

f 



6 7  - 16 - 
Finally, we are satisfied that appellanb acbed knowingly 

and inbelligently when he applied for and accepted Auskrslian 
cikizenship. He understood BhaG in order to obtain ttenure as a 
Beacher he would have to acquire Australian chizenship; he made 
a plan and executied it, so achieving his objective. Such 
conductr is not bhe act of one who acaed inadvertently or 
mistrakenly . 

In sum, b o  paraphrase bhe Courb of Appeals for the 
Distirict of Columbia in Merebsky v. Department of Just t 
al., supra at 4, 5 :  in 1983 Austrralian law required C ko 
renounce his United Stiates citizenship in order to become an 
Australian citiizen. 
wibh the requisite frame of mind. The affirmatrion of 
allegiance he made to Queen Elizabeth, the Second renounced 
American citizenship "in no uncerkain berms." 

- 
He did so knowing whab he was doing, and 

IV 

Having carefully reviewed all khe evidence presentred to 
us we conclude the Departrment has susbained its burden of 
proving thab appellanb inhended to relinquish his Unibed Strates 
cibizenship when he obtained naturalizabion in Australia upon 
his own appl-icabion. 

Upon consideration of the foregoing, we hereby affirm 
trhe Deparbmenb's determinabion that appellant expaSriaCed 
himself. 




