December 11, 1991

DEPARTMENT OF STATE
BOARD OF APPELLATE REVIEW

This case is before the Board of Appellate Review on the
appeal of C s ¢ | from an administrative
determination ot the Department of State, dated June 12, 1989,
that he expatriated himself on July 8, 1983 under the
provisions of section 349(a)(l) of the Immigration and
Nationality Act ("TINA®) by obtaining naturalization in
Australia upon his own application. 1

IN THE MATTER OF:

For the reasons set forth below, we affirm the
Department”s determination of loss of CHEEM' nationality.

s born at

_ : _ _ . I and thus acquired
United States citizenship pursuant to Section 1 of the 14th
Admendment to the Constitution. "He obtained a B.A. from
and a teaching certificate from
the state of New Jersey. For about 10 years he taught school
in that state. 1In 1970 he was married. A daughter was born ir
1974. The marriage deteriorated and the couple separated in
1978. The child stayed in the custody of the mother, who
initiated divorce proceedings. Around the middle of
September 1978, appellant abducted the child and went to the
United Kingdom. 2 He justified his actions by asserting

1. Section 349(a)(1l), INA , 8 U.S.C. 1481(a)(l), provides that:

Sec. 349. (a) A person who is a national Of the United
States whether by birth or naturalization, shall lose
his nationality by voluntarily periorming any of the
following acts with the intention ¢f relinquishing
United States nationality -

(1) obtaining naturalization in a
foreign state upon his own application,
or upon an application filed by a duly
authorized agent, after having obtained
the age of eight een years; ...

2. Appellant obtained a passport for himself and his daughter
in August 1978, valid for five years. When it expired in 1983

shortly after his naturalization in Australia, he did not applj
tn have it renswad
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that he was intimidated by his wife"s family who disliked him
and, he feared, wished to deprive him of the child. A New
Jersey court issued an order after appellant®s departure
granting sole custody of the child to appellant®s wife and
enjoining appellant to return the child to the jurisdiction of
the court, a warrant for his arrest was to issue if he did not
comply with the court order. In January 1979, appellant®s wife
was ?ranted a divorce, and given sole custody of the child;
appellant to have no right of visitation.

After spending about one year in the United Kingdom,
appellant took the child to australia where he arrived in May
1979. There appellant was employed as an instructor at a
riding stable. The stables closed in early 1980, and appellant
pecame unemployed.

For about one year appellant remained without work. He
and the child were granted permanent residence status in the
Sﬁrlng of 1981, and in November of that year, he was hired b
the Australian Capital Territory Department of Education. He
was briefly a relief teacher and from February 1982 through
July 1983, a temporary teacher.

Sometime in 1983, appellant anlied_fpr himself and his
daughter to be naturalized as Australian citizens. He alleges
he was forced to obtain naturalization in order to be able to
support himself and his daughter. Only as an Australian
citizen could he gain tenure as a teacher and thus job

security. 3

On July 8, 1983, appellant was granted a certificate of
Australian citizenship. On _that occasion he made the
affirmation of allegiance (in lieu of an oath), as prescribed
by the Australian Citizenship Act of 1948, as amended:

I, A.B., renouncing all other allegiance,
solemnly and sincerely promise to de-
clare that 1 will be faithful and bear
true allegiance to Her Majesty Elizabeth
the Second, Queen of Australia, Her heirs

3. Australian law prescribes that a person shall not be
appointed as an officer of the Teaching Service unless he is an
Australian citizen. As the acting Assistant Principal (1983)
of the high school where appellant w teaching attested
subsequently, "as a casual teacher im; services would
have been terminated at any time and inly would have been
as soon as a permanent officer applied for it or it became
available." (Statutory declaration of February 8, 1990.)
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and. successors according to law, and that
I will faithfully observe the laws of
Australia and fulfil my duties as an
Australian cigizen. ~

Appellant's daughter, then eight years old, was also
granted Australian citizershlp as a child, in the words of &the
citizenship certificate; "who /has/ rnot attalred the age of
sixteen years and of whom the grantee of this Certificate is
the responsible parent or guardiar." 4

Following his raturalization, appellant received
permarent teacher status. He was discharged ir 1988 because.
sexual assauls charges had beer made agalnst him and because he
lacked the necessary credentials to ueach in Australia. -He was
arresged anrd . held for brial.

Meanrwhile, around Bthe begirning of 1989, appellant and
his mother visibed the United States Embassy at Canberra to
inquire about the process whereby the mother might petition for
appellant bto enter the United States as an immigrant. The

4. Following the interview which appellant had Qihh an
Ausfralian citizenship official, the latter made the following
rote in appellant's file:

Mr. Cl- eight year old daughtec = I
REMM attended the interview with him today.
Mc. CHHEE claims shat he is divorced from
his American wife, whose present whereabouts
are unknown. - No custody document is in
existence, claims Mr. CHEEEM. ...

In addition &0 Australian immigration, appellant informed
REEEEE' s Australian school tha% there had been a difficult
separation from his wife who had since died; he therefore had
sole custody.

The child cuskody aspecss of this case are of only margirnal
relevance t0O whe key issues which we must decide in this
appeal. Suffice it 8o nobte that in 1985 appellapt's former
wife discovered his and &heir daughter's whereabouts; went to
Australia; and applied 4o have custody of the child awarded to
her. It appears that when it was established that appellant
had not been the responsible parent or guardian of &he child in
1983, an Aus&ralian court set aside her raturallzatlon
Appellant's ex-wife was awarded custody of the child and sook
her to the United Shates. In the succeeding years the child
lived at one time or another with each of her parents. By
choice, she lives now with appellant.
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vice consul who spoke so them has stated that, at shat time he
learned from appellant shat he was a United States citizen and
had obtained raturalizasion in Australia. Thereafter the
Embassy processed his case as one of probable loss of
ratiorality. He completed a quesbionrnaire on January 13, 1989
in which he acknowledged shat he had obtaired naturalization ir,
Australia and had made an affirmation of allegiance. He also
signed the statement at the end of the following item in the
queshionrnairte:

9. You should be aware that under united
states law a Citizen who has performed
any of khe /expatriative/ acts specified
in item 7 with bhe intention of relinqui-
shing United Stakes citizenship may have
thereby lost! United ssates citizenship.

If you volunsarily performed an act list-
ed in item 7 with the intent to relinquish
Unised Stbates citizenship, you may sign
the ssatement below and return this

form 8o us, and we will prepare the
forms necessary to document your loss
of U.S. citizenship. |If you believe

expatriation has cot occurred,

either because the act you performed

was not! voluntary Or because you did

nob intend 8o relinquish U.S. citizen-
ship, you should skip to item 10,

ard complete Bhe remainder of this form.

STATEMENT OF VOLUNTARY RELINQUISHMENT
OF U.S. NATIONALITY

1, C_ S. C , performed she
act expasriagion indicated in
item 7 B /made ocath Or affirmasion
of alleqrance To a foreigr scate/
volunsarily and wigh the intention
of relinquishing ny u.s. ration-
alisy. sSignasure C- S. C
Date -Jan. 13, 1989.

Although he signed the statement of voluntary
relinquishment of cisizenship, he ceverhheless completed the
resa of she form, explaining inter alia why he had obbained
Australian cibizenship. Or, Fébruacy 3, 1989, a consular
officer executed a certificate of loss of rasionality (CLN) in
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appellant's name, as required by law. 5 Therein bhe officer
cerbified that appellant acquired Urited States rationality by
birth in the tnited States, and that he obtained raturalization
ir Australia upon his own application, thereby expatriating
himself under the provisions of section 349(a)(l), INA. The
Department approved the CLN on Jure 12, 1989, approval
constitusing an admiristrative determination of loss of
rationality from which an appeal may be taken to the Board of
Appellate Review,

Appellant's application for ar immigrant visa was
refused by the Consulate General at Sydney on January 22, 1990
on the grounrds bthat he was ineligible under the relevant
sections of the INA on the grounds of his convichion on
February 22, 1989 by the Australian Capital Terrisory Supreme
Court on various counts of indecency wish a young boy.
Appellant was sentenced Bo serve three years in prison, but his
sentence was suspended, and he was placed on probation. - After
he was refused a visa, appellant began proceedinrgs %o have his
Australian citizenship rescinded which were ursuccessful.

Ar appeal to this Board was entered by counsel in June
1990. Oral argument was heard on Jaruary 17, 1991, Thereafter
the Department, with leave of the Board, propounrded written
interrogatories to appellant's ex-wife who responded and
submithed cornsiderable documentary material concerning her
marriage to appellant, ‘the child custody controversy and
appellart's medical ard psychiatric history.

5. Section 358, INA, 8 U.S.C. 1501, reads as follows:

Sec. 358. Whenever a diplomatic or consular
officer of the United States has reason to
believe %hat a person while in a: foreign stahe
has lost his Urised Stabtes natiornality under any
provision of chapter 3 of this nitle, or under
any provision of chapter IV of the Nasionality
Act of 1940, as amended, he shall certify the
facts upon which such‘belief is based to the
Deparument of Skate, in wribirg, under regula-
tions prescribed by the Secretary of State. If
the reportu of the diplomatic or corsular officer
is approved by the Secretary of State, a copy of
Bhe certificate shall be forwarded &to &the
Attorrney General, for his irnformation, and &he
diplomatic or consular office ir which the report
was -made shall be directed so forward a copy of
the certificate to the person to whom it relates.
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The INA prescribes that a Urited States cisizen shall
lose his rasionality by volunbarily obtairing rasuralizasion in
a foreigr, stase with the intentior 0f relinquishing his
rabiorality. 6 Appellant: acknowledges that he obtained
naturalization in Ausktralia upon his own application. He thus
brought himself within the purview of the Act.

The first issue o be addressed IS whebher appellars
performed the expatriastive act voluntarily. Section 349(b) of
the Act prescribes a legal presumption that ore who performs a
statutory expatriating acb does so volurtarily, bus the acsor
may rebub the presumption upon a showing by a preponderance of
the eviderce bhat he did rot ack voluntarily., 7

_ Appellart makes two principal arguments in support of his
claim bhat his obtaining raturalization in Australia was not a
voluntary act. 8 Firsk, he was forced to acquire Australian

6. Texs supra cote 1.
7. Secfion 349(b), INA, 8 U.S.C. 1481(b), reads as follows:

(b)  Whenever the loss of United States
ratiorality IS put in issue in any action or
proceeding commenrced or! or after the enactment
of shis subsection urder, Or by virsue Of, &the
provisions of this Or ary osher Act, the' burden
shall be upor. she person Or party claiming that
such loss occurred, to establish such claim by a
preponderance Of she evidence. Anry person who
commits or performs, or who has committed or
performed, any acs of expatriation under fhe
provisiocs of shis or any other Act: shall be
presumed to have done SO volurtarily, but such
presumption may be rebutaed upor. a showing, by
a preponderance of bhe evidence, bhab the ach
OK acts commiwted Or performed were not dore
volurnsatily .

8. Appellart also bases his corsertion that he acked
involuntarily or. a claim we consider without meris. He argues
that his sigring the statemers Of volunsary relinquishment in
ahe citizenship quessionraire should rot be received as evidecce
that he obtaired raturalizatior volurtarily. He alleges that
bhe corsular officer who processed his case bold him to sign &he
stasement in order that his cisizenrship status might be
clarified ard shat he might have appeal righhs.
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citizership by ecoromic circumstarces, ard second his mertal
state ir 1983 rendered him ircapable to make sourd or rational
judgmenrts,

W address first appellart's cortertior that he acted
urder ecoromic duress. He alleges bhat a terured beachirg
positior (for which Australiar cibizership was a requisite) was
she orly way he could provide for himself ard his daughoer, meet,
hhe cost of beirg hospitalized, as he feared he might be, ard
obtair state support for his daughber should bhe latter
everbuality arise. Parerthetically, we rote he did rot
apparertly require hospitalizasior, SO faced ro major experses
I correctior therewith,

Appellart reportedly sought other employmert that would

rot jeopardize his cibizership, bub to ro avail, As a
ron-Australiar he was liable, as he pub it, wo be "bumped _
aside." "If you werer't a citizer," bhey gave it /she position/

80 a citizer first. 9 H had ro resources, as he—declared -

8. (Cort'd).

The corsular officer corcerred, however, stated ir ar
affidavit execused or. February 12, 1991:

I specifically recall goirg over bhis clause
with Mr. C* | explaired thas he did ros
reed to sigr 18, ard thaw if he did so he
would be givirg up his citizership.

He sigred it anyway, explairirg as he did so
that he wished to speed up she process of his
loss of citizenship, SO what he could hurry

up wish his immigrant visa applicatior, which

he saw as his mosh effective way to rewurr to
the Urited States. Wher. he said that | explain-
ed again thast a convickior Or. the crimiral
charges would almost certainly lead to a visa
refusal shat could rot be goster arourd. He
sigred i anyway.

Absert credibie evidence to Bhe cortrary, it is presumed
that public,officials perform Bhe duuies of their office
faithfully ard correcsly. Appellanrt's self-servinrg
uncorroboragted stawemens IS irsufficienrt 8o rebut the
presumptior of official regulariby. 1Ir the premises, we carrot
accepb shat appellant signed the volurtary relinrquishment
statemenrt nrot urderstarding whab he was doirg.

9. Trarscript of Hearing inr she Mabter of C-S._C-,
Board of Appellate Review, Jaruary 17, 1991, 17 Hereafter
referred to as "TRrR".
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Urder direct examir.atior. durirg oral argumenrt:

I fourd that I was relyirg agair or loars
from people to survive ard 1 sold a lot of
ny owr persoral &hirgs durirg the period of
time 1 had brought wish ne from Erglard,
saddles, ridirg equipmerk, a lot of jewelry
shat | had.

Q Did you have ary savirgs accourts, ary
morey tucked away, resb €0g arywhere?

A NO.
Did you ever go without so provide for

iilll?

A Yes. There was a period of about 4 to 6

weeks | shirk shat | lived or diet pills.

I had a friend who had a grocery swore ard
what she would do is drop by wish sthirgs

shat were like seconds. | just fourd it was
easier gso--well, It kept your ridirg weighs
dowr..

But is wasn't ursil | started irto bhe _
teachinrg position Chab bhirgs started to pick
up agair.. 10

In brief, appellarb was by his lights ir dire sbraibs ir
1983, ard saw rasuralizatior in Aussralia as the orly way he
could alleviate his plighs,

Arguably appellart was ir a tight ecoromic situatior.
The essertial irquiry, however, IS whether his difficulty was
so severe ard so urresolvable exceps by placirg his Urited
State citizership ir peril shat W should deem his performarce
of the expatriative act% irvolurtary.

Duress corrotes absence of choice, lack of opporturity
bo make a persoral choice. Appellart fails ir his atbempt o
establish that he was subjected wo srue duress primarily
because he has offered ro proof what his situasior was as
calamitous as he claims or &hat he &ried to fird employmerb
that would meeg& his ecoromic reeds withoub jeopardizirg his
Urised States ciwizership; wWe have received orly his
urcorroborabed asseruiors 8has that was she case.
Sigrificartly, i8 does rot appear shat he made a serious effors
8o fird employmert that would ros ersail performirg ar

10. TR 22.
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expatriative act. One might ask, for example, why he did not
try to locate a position as a riding instructor at another
stable after the one that hired him went out of business.
After all, he claims to be an accomplished equestrian. Yet,
there_ is no evidence he _even made even one inquiry about a
position at any stable in Australia.

) On all the evidence, appellant has failed to show that
his economic situation was dire. While it is well-settled that
economic duress may avoid the effect of ‘an expatriative act,
the plight of the person who alleges economic duress must be
"dire."  Maldonado-Sanchez v. Shultz, 706 F.Supp. 54, 60
§8égsc. 1989), citing Stipa v. Dulles, 233 F.2d 531 (3rd Cir.

Appellant asks us to believe that he could not solve his
economic difficulties by returning to the United States with_
his daughter. He asserts that he was "estopped® from returning
by the actions of his ex-wife_in initiating legal actions
against him and deterred by his former in-laws who he alleges
intimidated him before he left the United states and were
likely to do him grave harm if they met him again.

We cannot agree that he was constrained to remain in
Australia by forces over which he had no control. It was his
legal duty to comply with the orders of the New Jersey courts
and return the child to their jurisdiction. The legal actions
initiated by his former wife arose, it seems clear, solely
because of appellant's refusal to obey the court orders. As to
his fear of_harm from his former wife's family, the most that
might be said about such allegation is that it is not clearly
established. Appellant elected to remain in Australia although
he could have returned to the United States. So he was the
author of the difficulties he and his daughter experienced, for
he faced a straight-forward choice - remain in Australia and
resolve his economic plight by performing an act that placed
his United States citizenship in jeopardy, or comply with the
laws of the Country of which he was a citizen. He chose the
former course of action. 1In such circumstances, there can be
no duress. See Jolley v. INS, 441 f.,2d 1245 (5th cir. 1971),
cert. denied 40470.S. 946 (1971).

Appellant's second argument that his naturalization was
involuntary likewise is unpersuasive, for there IS insufficient
.evidence to establish, as he contends, that a mental disorder
in 1983 rendered him incapable to make a sound or rational .
judgment. Essentially he argues that the stress he experienced
in 1978 as a consequence of what seems to have been an
emotionally unsettling divorce persisted into 1983 and beyond.
His earlier stress, he maintains, was exacerbated after he
reached Australia by several considerations: fear of what
would befall him if he were to return to the United States;
concern about the legal actions his former wife had
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iritiated; worry aboub his firarcial plighs; disbress over

beirg blackmailed by a male studert, a miror, who threabered to
disclose his ard his daughber®s whecreabouns ard no reveal ar
illicit celasiorship appellarb allegedly had with this same
ssudert,

Ir 1978 appellart ertered a cliric ir New Jersey to be
nreased FOr emonioral distress ard depressior. He was treabed
ard after a brief stay discharged himself. The diagrosis ther
made was *maric depressive, depressed ard passive/aggressive
persoraliby disorder." |Ir aussralia appellarb was treated by a
Dr. Peter Gibsor, a gereral practibiorer, from 1981 urtil 1984
wher he became the patiert OF Dr. Peter rowlard, also a gereral
practitiorer, who succeeded to Dr. Gibsor's pracaice, Dr.
Rolard submitsed a declaratior (dated February 19, 1991)
regardirg appellart's staze OF mird ir 1983 which reads ir pars
as follows:

Mr. has had a lorg hisbory of
merta ress variously diagrosed as
depressior, maric depressive psychosis,
ard passive aggressive persoralisy dis-
order. He has exhibited mary boubs of
depressior sirce | commerced seeirg him,
ard over the years he has athemphed
suicide or more shar Ore occasior,.,.I
would say that he ofser made irratioral
decisiors, some ever to his debrimert,
which were atuaribusable to his stress
disorder. Based or bhe medical hissory
giver to me from she patiert ard bhe
patsiera's medical records wher he came
8o me ir 1984, 1 ro reasor to be-
lieve snhat Mr, " cordibior was
ary differers in . If arythirg,
his stress-related faczors may have
beer more severe ir 1983 ahar ir 1984
wner he begar sreasmert wibh me.

Ir evaluabinrg Mr. Cq, I would

ssase shas because 0 IS stress-
related sympsoms he was ros able to make
rasioral judgmerts.

Fragmersary eviderce comes from a Dr. peser Fith,
apparertly a gereral pracsisiorer whose patiert appellars was
while he was ir a remard certre beirg held or the charges of
which he was subssquersly corvicted. ~fint ssazed ir February
1989 i1r a commuricatior to a goverrmert mirister ir correchior
wibh appsllart's petitior o have his Aussraliar raturalizatiop
rescirded:
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Whilst he was there | formed the
opinion that he was suffering from

a severe depressive disorder which
culminated in at least two attempts
to commit suicide. These incidents
were very nasty and stressful to both
the patient, staff and myself.

The final medical evidence submitted by appellant is that
of Dr. William Knox, a consulting psychiatrist, who apparently
began to treat appellant in 1985. Dr. Knox gave an evaluation
of appellant in two letters written in 1989 and 1990. The
following are excerpts from Dr. Knox's 1990 communication to a
government minister to whom he too wrote in support of
appellant's efforts to have his naturalization rescinded:

Mr. (I vas under a good deal of
stress in 1985 during custody hearings
£ daughter. More recently Mr.
Cﬂewas charged with having engaged
-'ln sexual activity with an under-age
youth and came very close to going to
prison. He was very depressed during
this time and was acutely suicidal in

the face of the prospect of prison.
£

There are personality Vulnerabilities
in this man which have lead /5ic/ to
emotional breakdowns at a number of
times during his life.

Dr. Knox recommended that CJJJl' application for
recision of his naturalization be looked at sympathetically; for
him tO remain in Australia would pose a grave risk to his
psychiatric health.

Dr. Knox's 1989 communication was to appellant's attorney
who had requested a report about how Cll was responding to
psychiatric treatment following his conviction for sexual
offenses. Dr. Kmox noted that he had treated appellant with an
anti-depressant drug, but Stopped that treatment when it became
apparent that the acute distress CJlll had suffered during .his
trial had abated. The long report centered on Dr. Knox's
prognosis for CHll After analyzing (' libido in
extenso, Dr. Knox concluded that C required further
treatment "to help him to establish appropriate adult
relationships, sexual or otherwise, although he was encouraged
by C response to therapy.
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Iz @S evidert that appellars has a nistory of depressior
ard severe suaress, has received medicabior over a period of
years, ard has suicidal werdercies. Ir view of she foregoirg
facoors he asks US to accept mnhas he was rot capable at the
relevart time to make ratioral judgmeras, The key irquiry
therefore 1s whebher appellarb®s depressior ard suicidal
proclivity were so severe as to rerder him urable to perform a
volurtary act of expatriasior ir 1983.

orly ore of the doctors who Breated appellarb from 1978
orward Ssaw him arourd tshe time OF his raturalizaatior - Dr.
peaer Gibsor. Dr. Gibsor, however, has rot preserted ar
opirior of appellart®s mertal stase ir 1983. Nor have his
records beer produced. Dr. Rowlard who holds his predecessor®s
records relatirg vo appellarb irterpress them for us, ard
flatly asserts bhat appellart was rot able to make ratioral
judgmerts because of his stress-related sympboms. B8us, as the
Departmert poirbs ous, Dr, Rowlard is rot a psychiaarist, His
westimory as to appellart®s merual cordisior therefore IS
ertisled to very limiked eviderkial weighs, ©Dr. Krox, Who
presumpbively 1S competert to make a judgmers aboua appellarb®s
mertal capacity, has ros extrapolabed appellars's mertal
compeberce ir 1983 from his diagrosis of appellars ir 1985 ard
atter, Although he Boo roses shas appellars IS subject to
severe depressior, he does rob verture ar opirior shat such
corditior probably rerdered appellarb urable ir 1983 to make
rakioral judgmerts,

The Deparamerts correctly poirts out shas it! is well
esbablished ir law shat people are presumed to be compeiers
ursil bhe cortrary is demorssrated by qualified medical
opirior; ard furtsher, thaw suicidal tierdercies are irsufficiers
to establish ar irabilisy to make reasored decisiors.
appellars may be a troubled persorality, bus he has ros
established shat ir 1983 he was urable so make a corsidered
decisior to acquire aussraliar citizership.

Careful examiratior OF all the eviderce leads us to
corclude shat appellart has rot rebusted the stasubory
presumpsior shat he volursarily obtaired raturalizakior ir
Ausbhralia,

III

The ssasuse 11 provides, ard the cases"hold, bhat “ever
though a citizer voluprsarily performs a statubory expasrianirg

11. Text supra robe 1.
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acis, loss of cisizership will rot result urless it be proved
that ahe ciuwizer irverded to relirquish his Jrited Shakes
rasiorality, Varce V. Terrazas, 444 u.s. 252 (1980); Afroyirn
V. Rusk, 387 u73. 253 (1967). It IS bhe govecrrmera's buréer Bo
prove a party"s iraers, ard in s to do so by a preporderarce
of the eviderce. Varce v. Terrazas, supra, at 267. Irsert may
be expressed ir words or fourd as a farr irfererce from prover
corduct. Id. at 260. The irtert the goverrmert must prove is
the parsy's irters Wher bhe expakriatirg act was dore; ir
appellars's case, his irters wher he volurtarily obhnaired
raturalizatior ip Ausbralia. Terrazas V. Haig, 653 #.2d4 285,
287 (78n Cir. 1981).

The pepactmert submibs that appellars's irterb ir 1983
winh respect to his Urited states cisizership IS established by
direcb cortemporary eviderce, ramely, his subscribirg o ar
affirmatior of allegiarce to Queer glizabetnh, bhe Secord ir
which he rerourced "all ouher allegiarce."” The Departmers
furbher mairtairs that there IS aburdart ciccumstartial
eviderce so be fourd ir appellark's other w~ords ard corducb
which leave ro doubb thas is was appellars's will ard purpose
ko relirquish his urised ssates cibizership wher he became ar
Austcaliar cibizer.

Obsairirg raturalizasior ir a foreigr stabe may be

highly persuasive eviderce of ar irusera to relirquish Urited
Stamses cibizership, as the Supreme Court said ir Varce V.

Terrazas, supra:

/w/e are corfiderts ghat it would be
ircorsiswers with Afroyim /387 U.S.
253 (1967)7 %o wreat Lhe expastriatirg
acts specified ir sec., l481(a) as
the equivalert OF or as corclusive
eviderce of she irdispersable
volurtary assert of the cisizer,
'0f course,' ary of Che specified
acts "may be highly persuasive
eviderce ir the particulacr case of
a purpose so abardor cibizership.”®
Nishikawa v. Dulles, 356 U.S. 129,
139 (1353) (8Tack, J., corcurcirg).

444 US. ak 261.

gxpressly rerourcirg "all other allegiarce”™ adds
sigrificart eviderfial weignt to the eviderce that ore who has
performed ar expatriasive act irterded to relirquish
cibizership. The case law is explicit aboub she legal
corsequerces of doirg so. A Urited states citizer Who
krowirgly, irselligersly ard volurtarily performs a statuuory
expatriahirg act ard simulsareously cerources Urined Stanes
cisizership demorskrates ar irsert o relirquish urised Stanes
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citizenship, providing there are no factors of sufficient
evodemtoa; weight to mandate a different result. Terrazas v.

Hai supra;; Richards v. Secretary of State, 752 r, 24 1413 (9th
Clr?'lgggj; aﬁ6‘M@?€t§RV‘VT‘D§ﬁE?¥m§ﬁt‘UT‘Sfate, et al_,
megorandum opinion, CIBI' Action 8?—}985_(D.D.C. 935); aff"d.
sub nom.  Meretsky 'v. Department o ustice, et al., memorandum
opinion, No. 86-5184 (D.C. Cit. L[9%577.

Now let us turn to the principal circumstantial evidence

which the Department believes buttresses the direct
contemporary evidence that appellant intended to relinquish his

United States citizenship.

In the citizenship guestionnaire apﬂellant completed in
January 1989, he volunterred in reply to t

13. Did you know that by performing the
act described in item 7 you might lose
U.S. citizenship? Explain your answer.

I was informed by Australian Immigra-
tion_that 1 might have to relinquish my
American citizenship.

In this connection, the observation of the vice consul
who handled appellant®s case (affidavit of February 14, 1991)
IS pertinent:

/E/rom my experience in Australia | can
say that i1t was standard operating pro-
cedure among Australian immigration
authorities to collect the passports of
foreigners undergoing naturalization and
to inform them that their acquisition of
Australian citizenship led to an auto-
matic loss of their former nationality.

In fact, the Australians were then at that
time, | understand, more strict on the
subject of forbidding dual citizenship
than is the United States. Many nat-
uralized Australians have informed that
they were told In no uncertain terms by
Australian authorities that their pass-
ports were being taken from them because
they were losing their former nationality.

It seems clear that appellant sought and accepted
Australian citizenship in the face of the realization that he
could expatriate himself. A fair inference to be drawn from
appellant™s conduct in such circumstances Is that his likely
aim was to terminate his United States citizenship.

e following question:
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Ir she citizership questiorraire, appellart also sigred
a stagemert of volurbary relirquishmert of Urited Shates
rasiorality, as we have discussed above. No& orly did he
attest thereir what he acted volurtarily bubt he also averred
thatt he did so with the irtertior of relirquishirg his Urited
States rastiorality.

Such a shatemert&, provided it is krowirgly ard
irtelligertly executed, is ersitled Gto corsiderable evidersial
weight ir determirirg %he issue of irters. See Terrazas V.
Haig, supra at 289, where she Court of Appeals for the 7%h
Circuils roted that the plairtiff had sigred a statemert of
relirquishmert which it corsidered part of she "aburdarg”
circumsusartial eviderce of Bhe plairgiff's irtert wher he
performed a sbatukory expatriatirg act. For the reasors
already sbated, we are satisfied &hat appellart sigred the
spbatemer% ir the questiorraire orly after the vice corsul
expressly explaired %o him Bhe serious. implicatiors if he did
so.

The record shows %oo thas appellart applied for ar
immigrart visa 8o erger the Urited Stahes, ard that issuarce
was deried urder she stabubtory provisiors barrirg persors
corvicted of Bhe offerses of which he was corvicted. Applyirg
for ar immigrart visa plairly is ircorsisterd wish a claim &o
Urited States rausiorality, ard is eviderce tha® ir 1983
appellars obbaired raturalizasior ir Australia wish ®he
irtersior of ®ermiratirg Urited States cikizership. See
Meretsky v. Dept. of Jushice, et al., supra ak 4:

Meretusky was or rounice that to pecome

a lawyer he had to become a Caradiar
citizer, ard fhat doirg so might jeo-
pardize his U.S. rafioraliky....He

took ar oash thas clearly ard explicitly
required him %o rerource ‘'allegiarce ard
fideliky' to @he Uristed Shates, bthe orly
goverrmerd of which he was a cisizer at
shat time....Moreover, despite Meregsky's
allegatiors that he always corsidered
himself @0 be a U.S. cikizer, prior to
seekirg a 'corfirmatior' of that citi-
zership s®asus, Meretsky made certair
irquiries of the U.S. corsulate about
applyirg for a visa.... T

The record is as barrer of words or acks which might
show that appellart irterded %o keep his cisizership as is& is
replete with eviderce Bhat appellart irterded ir 1983 %o
kermirate his Urised Ssate cisizership. At ro time after his
rasuralizatior ir Aussralia did appellars do or say aryshirg of
record which would eviderce a will 8o retair his Uriued States
cikizership.
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Finally, we are satisfied that appellanb acted knowingly
and intelligently when he applied for and acceﬁted Austcalian
citizenship. He understood &hat in order to obtain wsnure as a
seacher he would have to acquire Australian csizenship; he made
a plan and sx=cused iIt, so achieving his objective. Such
conduct S not bhe act of one who acaed inadvertently or
mishakenly.

In sum, so paraphrase sne Courb of Appeals for the
pisscict Of Columbia in Meretsky v. Department of Jus :
al., supra at 4, 5: in 1983 aussralian law required ¢ 5O
renounce his United states citizenship in order to become an
Australian cisizen, He did so knowing whab he was doing, and
wibh the requisite frame of mind. The affirmation OF
allegiance he made to Queen Elizabeth, the Second renounced
American citizenship "In no uncertain berms."

v

Having carefully reviewed all she evidence presented to
us we conclude the pepartment has susvained its burden of
proving shat appellant inhended to relinquish his Unibed states
cisizensnip when he obtained naturalizasion in Australia upon
his own application,

Upon consideration of the foregoin%, we hereby affirm
she Department's determinabion that appellant expasriated

himself. @ % Q/M
7

Alan’G. James, Ch&irman

& PFLretg
Edward G. Misey, Membi?

eter A. Bernhardt, Member
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