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IN THE MATTER OF: R  G  G  

R  G  G  appeals a determination made by 
the Department of State on October 25, 1990 that he expatriated 
himself on October 4, 1990 under the provisions of section ' 
349(a)(5) of the Immigration and Nationality Act by making a 
formal renunciation of his United States nationality before a 
consular officer of the United States at Munich Germany. 1 

For the reasons set forth below, we conclude that 
appellant voluntarily renounced his nationality with the 
intention of relinquishing it. Accordingly, we affirm the 
Department's holding of his expatriation. 

I 

Appellant Ro  G  G  became a United States 
cit  through birth at  on  

 . His citizen fat he U
States Army in Germany. His mother, who was born in Germany, 
obtained naturalization in the United States before appellant 
was born. The family lived in Germany until 1972 when 
appellant's father was transferred to Texas. His parents were 
divorced in 1981. 

Appellant states that he 'trained' at the University of 
Texas and at Austin Community College School of Nursing. While 
studying, appellant also worked, taking it 'upon myself to help 
my mother make ends meet." He continued: "After several years 
of struggling in Texas, my mother and I decided to 

1. Section 349(a)(5) of the Immigration and Nationality Act, 8 
U.S.C. 1481(a)(5), provides: 

Sec. 349. ( a )  A person who is a national of 
the United States whether by birth or naturaliza- 
tion, shall lose his nationality by voluntarily 
performing any of the following acts with the 
intention of relinquiShing United States nation- 
ality. -- 

. . .  
( 5 )  making a formal renunciation of 

nationality before a diplomatic or consular 
officer of the United States in a foreign state, 
in such form as may be prescribed by the Secretary 
of State: . , . 
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return to Germany." The year they returned, appellant has 
indicated, was 1986. 

all the hassles an 
foreigner ." He 
work permit and 

It appears that around 1990 (appellant has not specified 

ates Embas 

visit. He ap 

wished to reno 

possible. To 
renounce hi 
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shown the prescribed statement of understanding regarding the 
consequences of renunciation. After reading it, appellant 
reportedly said he wanted to renounce that very day. 
Thereafter, in the presence of two witnesses and the consular 
officer, he signed the statement of understanding. In it, he 
acknowledged, inter alia, that he had the right to renounce his 
nationality; wished to exercise that right and was doing so 
voluntarily: would thereby become an alien toward the United 
States; and that the consular officer had carefully expalined 
to him the serious implications of renunciation which he fully 
understood. Although offered an opportunity to make a 
statement explaining why he was renouncing his citizenship, 
appellant declined to do so .  Nor did he introduce into the 
proceedings the statement he executed at Riyadh the month 
before. He then made the oath of renunciation. 

-- 

On October 4 ,  1 9 9 0 ,  the consular officer executed a 
certificate of loss of nationality (CLN) in appellant's name, 
as required by section 358 of the Immigration and Nationality 
Act. 2 She certified that appellant acquired United States 
nationality by virtue of his birth therein; resided in the 
United States from 1 9 7 2  to 1 9 8 9  /8ic7; and made a formal 
renunciation of his United States nationality on October 4, 
1 9 9 0 ,  and thereby expatriated himself under the provisions of 
section 3 4 9 ( a ) ( 5 )  of the Immigration and Nationality Act. The 
Consulate General forwarded the relevant documents to the 
Department for adjudication under cover of a transmittal slip 
which stated: 

Enclosed for the Department's approval 
is Certificate of Loss of Nationality 
of the United States and related docu- 
ments which were prepared by this 
Consulate General in the name of' R  
G  G . 

Passport No. J 1 6 9 9 3 2  issued in Houston 
on April 27, 1 9 8 8  has been cancelled and 
return /Tic7 to Mr. G . - -  

The Department approved the CLN on October 25, 1990 ,  
approval constituting an administrative determination of l o s s  

2 .  Section 358 of the Immigration and Nationality Act, 8 
u.S.C. 1501, reads as follows: 

Sec. 3 5 8 .  Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under 
any provision of chapter 3 of this title, or 
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of nationality which may be appealed to the Board of Appellate 
Review, A timely appeal was entered on March 6, 1991. 

I1 

Section 349(a)(5) of the Immigration and Nationality Act 
prescribes that a United States citizen shall lose his 
citizenship if he voluntarily and with the intention of 
relinquishing citizenship makes a formal renunciation of 
citizenship before a consular officer of the United States in a 
foreign state, in the form prescribed by the Secretary of 
State. There is no dispute that appellant's formal 
renunciation of nationality was accomplished in the manner and 
form prescribed by law and regulation. He thus brought himself 
within the purview of the relevant section of,the Act. 

The first issue to be addressed is whether appellant 
performed the act of renunciation voluntarily. 

In law, it is presumed that one who performs a statutory 
expatriative act does so voluntarily, but the presumption may 
be rebutted upon a showing by a preponderance of the evidence 
that the act was not voluntary. 3 Thus, to prevail on the 

2 .  (Cont'd.) 

under any provision of chapter IV of the 
Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is 
based to the Department of State, in writing, 
under regulations prescribed by the Secretary 
of State. If the report of the diplomatic or 
consular officer is approved by the Secretary 
of State, a copy of the certificate shall be 
forwarded to the Attorney General, for his 
information, and the diplomatic or consular 
office in which the report was made shall be 
directed to forward a copy of the certificate 
to the person to whom it relates. 

3 .  Section 349tb) of the Immigration and Nationality Act, 8 
U.S .C .  1481(b), reads: 

(b) Whenever the loss of United States 
nationality is put in issue in any action or 
proceeding commenced on or  after the enactment 
of this subsection under, or by virtue of, the 
provisions of this or any other Act, the burden 
shall be upon the person or  party claiming that 
such loss occurred, to establish such claim by a 
preponderance of the evidence. Any person who 
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issue of voluntariness, appellant must come forward with 
preponderant evidence to establish that more probably than not 
he acted under duress. 

Appellant makes no effort to demonstrate that he acted 
involuntarily; he simply implies that the need t o  support his 
mother was one of the factors that motivated him to renounce. 

The case law holds that one who contends that economic 
duress rendered performance of an expatriative act 
involuntarily must establish that his situation was dire. 
Maldonado-Sanchez v. Shultz, 706 F. Supp. 5 4  ( D . D . C .  1989). It 
is clear on the facts that appellant's economic situation was 
not "dire." While he may have been his mother's main source of 
support, he has not shown that his being a German citizen was 
an economic imperative. On the contrary, the evidence shows 
that he could have continued to reside in Germany as a 
foreigner and have remunerative work. And as a skilled health 
care worker in the Kingdom of Saudi Arabia he probably 
commanded a good wage, presumptively higher than what he got in 
Germany, sufficient to meet his and his mother's needs. 

Appellant's own statements show that his renunciation 
was voluntary. He signed a statement of understanding, after 
it was carefully explained to him and he had read it, that he 
was not acting under any compulsion and fully understood the 
consequences of his act. In his submissions, he virtually 
conceded that he acted out of personal preference - to acquire 
the status of a German citizen and thus obviate "the hassles 
and uncertainties associated with being a foreigner." The 
inescapable conclusion is that appellant made a personal choice 
to renounce his United States citizenship. "/Vpportunity to 
make a decision based upon personal choice isthe essence of 
voluntariness ...." Jolley v. INS, 441 F.2d 1245 (5th Cr. 
1971), - cert. denied, 4 0 4  U.S. 9 4 6  (1971). 

There is no duress here. We therefore hold that 
appellant's renunciation of his United States citizenship was 
free and uncoerced. 

3 .  (Cont'd.) 

commits or  performs, or who has committed or 
performed, any act of expatriation under the 
provisions of this or  any other Act shall be 
presumed to have done so voluntarily, but such 
presumption may be rebutted upon a showing, by 
a preponderance of the evidence, that the act 
or acts committed or performed were not done 
voluntarily. 
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preponderance of the evidence shows that appellant knew what h,? 
was doing and chose freely to divest himself of his United 
States nationality. 

the statement he made prior to making a formal renunciation of 
his citizenship establishes that his specific intent on October 
4, 1990 was to retain citizenship. 

The Board cannot accept appellant's novel theory that 

The "flyer" given him at Riyadh (which it was his 
obligation to read, no matter how encouraging he believed the 
consular officer's oral advice), also warned: 

A statement made or signed in connec- 
tion with foreign naturalization that 
reflects renunciation of present 
citizenship would be considered strong 
evidence of an intent to relinquish 
U.S. citizenship and would usually 
support a finding of loss of citizen- 
ship. 

A fortiori, formal renunciation of American citizenship 
made to-satisfy the legal pre-requisite of a conferring state 
that birthright citizenship must be terminated before it will 
grant its citizenship, is overwhelming evidence of an intent to 
relinquish United States citizenship. 

expressive of his specific intent than the solemn act of formal 
renunciation would stand logic on its head. It would be rather 
like allowing appellant to have his cake and eat it. The 
logical fallacy of maintaining that the saving statement is 
evidentially more persuasive than the formal act of 
renunciation becomes obvious when one realizes that had 
appellant presented the statement to the consular officer, the 
officer would have had to refuse to accept his renunciation. 
How can one honestly divest oneself of citizenship and still 
intend to retain it? So without imputing deceit to appellant, 
we state the obvious: if his position were accepted, it would 
mean that his renunciation was no more than a sham and thus a 
deceit on the German government. 

plaintiff in Kahane v. Shultz, Civil Action, No. 8 8- 3 0 9 3 ,  
D.C.C. (1991). In Kahane, the plaintiff argued that he had no 
"subjective intent' to relinquish his American citizenship when 
he (like appellant here) formally renounced it. Subjective 
intent is not the standard to be applied, said the court. 
"Indeed, application of a subjective intent standard would mean 

To deem appellant's so-called saving statement to be more 

Appellant's position is not dissimilar to that of the 
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t h a t  i n t e n t  cou ld  never be found ."  ( I d .  a t  2 3 . )  The c o u r t  
con t inued :  " I n s t e a d ,  t h e  p roper  f o c u s t o  de te rmine  i n t e n t  is 
t o  examine whether p l a i n t i f f  e x e r c i s e d  a ' c o n s c i o u s '  

h i s  b i r  t h r  i g  

C i r c u i t  c a t e g o r i c a l l y  

t o g e t h e r  w i t h  a l l  r i g h t s  and  p r i v i -  
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leges and all duties of allegiance 
and fidelity thereunto pertaining. 

83 

Beyond question, appellant acted knowingly and 
intelligently, fully aware of the implications of making a 
formal renunciation of his American nationality. As noted 
above, he signed a statement of understanding in which he 
acknowledged that renunciation was irrevocable and that he 
would become an alien toward the United States. He admitted he 
had been told by the German authorities ("to my dismay") that 
dual citizenship is recognized in German law only rarely, and 
in his own case he would probably have to relinquish American 
citizenship. He knew he confronted a stark choice; terminate 
United States citizenship or fo-0 German citizenship. He 
chose the former. Since he obviously proposed to acquire 
German citizenship, there can be no doubt that on the day he 
renounced United States nationality he carried out a 
pre-conceived plan. A mature, purportedly educated man, 
appellant pre-ti*y knew what he was doing. We perceive no 
inadvertence or mistake of law or fact on'his part. 

In brief, appellant accomplished the voluntary 
forfeiture of his United States nationality in due and proper 
form, fully conscious of the gravity of his act. 

The Department h3s sustained its burden of proving by a 
preponderance of the evidence that appellant intended to 
relinqqish his United States nationality when he formally 
renounced that nationality. 

IV 

On consideration of the foregoing, we conclude that 
appellant expatriated himself on October 4 ,  1990 by making a 
formal renunciation of his United States citizenship before a 
consular officer of the United States in the form prescribed by 
the Secretary of State. Accordingly, we affirm the 
Department's administrative determination of October 25, 1990 
to that effect. 

James. CWairman 
' /  I 
/ 

d k A i i M h 6 H '  
Warren E. Hewitf, Member 
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?-- Howard Meyers, Memer 




