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For the reasons that follow, we conclude that appellant 
has failed to demonstrate that his appeal was taken within the 
limitation on appeal applicable in 1970, that is, within a 
reasonable time after he received notice of the Department's 
adverse decision with respect to his nationality. Acco~dingly, 
we dismiss the appeal for lack of jurisdiction. 

I 

Appellant G  acquired the nationality of the 
United States by birth at    
There ne was educated and en he w to 
Israel, entering as a temporary resident. Not long after 
reaching Israel, appellant decided to settle there. 
Accordingly, around the autumn of 1 9 6 1  he applied for and 
obtained immigrant status. A s  an immigrant, the Law of Return 
applied to him, and since he did not elect to opt out  from its 
provisions, he automatically acquired the citizenship of Israel 
under section 2(b)(2) of the Nationality Act of 1 9 5 2 .  2 

- 
1. (Cont'd.) 

armed forces are engaged in hostilities 
against the United States, o r  ( B )  such 
persons serve as a commissioned or  non- 
commissioned officer; ... 

With respect to effective date, Section 23(g) of the 
Immigration Technical Corrections Act of 1 9 8 8  (Pub. L. 1 0 0- 5 2 5 ,  
Oct. 24, 1988,  102 Stat. 2 6 0 9 )  provides that the amendments 
made by section 18,  (as well as sections 19 and 20) of the 
Immigration and Nationality Act Amendments of 1986  "shall a p p l y  
to actions taken before, on, or  after November 14, 1 9 8 6 . "  

It is the contention of the Department of State that 
section 3 4 9 ( a ) ( 3 )  before it was amended should apply in this 
case. 

2 .  Section 2(b)(2) of the Israeli Nationality Act of 1 9 5 2 ,  as 
amended provides: 

2 .  ( a )  Every immigrant under the Law of Return, 
1 9 5 0  shall become an Israel national. 

(5) Nationality by return is granted -- 
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Obtaining naturalization in a foreign state is 
expatriative under section 343(a)(1) of the Immigration and 
Nationality Act. However, the Department of State has 
determined that obtaining Israeli nationality by automatic 

tive uithin tne 

of Israeli 
if icate 
on Marcn 
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December 6, 1967. 

In the spring of 1968, after acquiring Israeli 
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of such an 
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Appellant entered the Israeli Defense Forces on Jdly 24, 
1968, as he put it, "of my own free will, knoding fully well 
that I was losing my American citizenship . . . "  (Affidavit of 
September 29, 1970. Note 3 supra.) Thereafter, for aoout two 
years, he remained c l a s s i f i e m  his local board took no 
action against him beyond noting in its records that he had 
failed to report for induction. 

In 1970, apellant informed his draft ooard that he was 
serving in the Israeli armed forces. To this information, tne 
board replied in the summer of 1370 tnat such service would not 
justify an exemption. However, if he gere still in the Israeli 
forces whe-never he might oe called to perform military service 
in the U.S. Army, he might request a deferrment idhich would oe 
favorably considered. 

It gas around this time (late September 1970) that 
appellant went to the United States Embassy with tne intent, as 
a consular officer later put it, to renounce his U.S. 
citizensnip in tne belief that this would solve his problem 
41th the selective service system. During an interview with 
the consular officer, appellant recounted the advice he 
allegedly had been given ~y the Embassy in 1968. He also 
executed an affidavit on September 29, 1970 (note 3 ,  supra) 
which recited that fact: "I did this Dntered the Israeli 
Defence Forces7 urith the intention to Fransfer my United States 
alleqiance to-that of the State of Israel and therefore do not 
hold any allegiance to the U.S.A." 

The consular officer accordingly concluded that 
appellant lost his United States citizenship on July 2 4 ,  1968 
under Section 349(a)(3) of the INA of 1952, In compliance with 
the statute, the officer concerned on October 6, 1970 executed 
a certificate of loss of nationality (CLN)  in appellant's 

3. (Cont'd,) 

However, he informed me that instead of going 
through such procedure, I should wait until I 
went into the Israeli Army and would then lose 
my U . S .  citizenship as a result of this action. 

Defence Forces of my own free will, know- 
ing fully well that I was losing my American 
citizenship by joining the Israeli Army as was 
explained to me by the Vice-Consul. I did this 
with the intention to transfer my United States 
allegiance to that of the State of Israel and 
therefore do not hold any allegiance to the 
U.S.A. 

,On July 24, 1968 I went into the Israel 
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name, 4 certifying that: appellant acquired United States 
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Appellant contends tnat he did not intend to relinquish 
nis United States citizenship. 2hile serving in the Israeli 
Defense Forces, he had received notice from his local draft 
Board that his number had Deen reached in the lottery. After 
going to the United States EmDassy "with my problem and 
pursuant to advice given me, I was given no alternative but to 
relinquish my American citizenship." (Presumably, appellant 
means that he had no alternative to signing an affidavit 
attesting he voluntarily entered the Israeli Defense Forces 
Mith the intention of relinquishing his United States 
citizenship.) Since his fatner was very ill in the United 
States (he presumably wished to be able to visit him with 
impunity from prosecution for draft evasion), he decided to 
sign the affidavit. He ascribes his action to "youthful 
immaturity, poor judgment and mostly Dad advice given me in the 
very difficult time and position I found myself in." 

We face initially the issue of whether the Board has 
jurisdiction to consider and determine this appeal. TO 
exercise jurisdiction, the Board must conclude that the appeal 
was filed within the limitation prescribed by the governing 
regulations. The courts have generally held that timely filing 
is mandatory and jurisdictional. United States v. Robinson, 
361 U.S. 220 (19601, Costello v. United States, 3 6 5  UU.S. 265 
( 1 9 6 1 ) .  Therefore, if an appellant does not enter an appeal 
within the applicable limitation and does not show good cause 
for Filing after the prescribed time, the Board would lack 
jurisdiction to consider and determine the appeal. 

Under the regulations now in force, the time limit on 
appeal from an administrative determination of l o s s  of 
nationality by the State Department; is one year "after approval 
by the Department of the certificate of l o s s  of nationality or 

5 .  (Cont'd.) 

review. On June 13, 1991,  the Department affirmed its original 
decision in his case. 

Appellant filed a proper appeal, and the Department 
filed a orief. .The Board sent appellant a copy of the 
Department's brief late in November 1991, in care of the U.S.  
Embassy, advising him that he might, within 3 0  days of receipt, 
file a reply. By mid-January 1992,  the expiration of the 
30-day period, he had not filed a reply. Accordingly, the 
Board informed him that if he wished to reply, he should do so 
no later than February 24, 1 9 9 2  and explain why he did not Of 
could not reply within the time allowed. To date appellant has 
not responded. 



- 7 -  10 

a certificate of expatriation." 6 The regulations require 
that an appeal filed a r one year be nied unless the Board 

cate. 7 Th 
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y to law or fact must file a request for 
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tion. Accordingly, if a person did not initiate his 
or her appeal to the Board within a reasonable time after 

circumstances w 
situation of th 

ason for the 

6. Section 7.5(b) of Title 2 2 ,  Code of Federal Regulations, 2 2  
CFR 7 . 5 ( b )  (1991). 

7. 2 2  CFR 7 .S (a )  (1991). 

8. Sec Regulations 
( 1 9 6 7- 1  
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delay, whether the delay is injurious to another party's 
interest, and the interests in repose, stability and finality 
of the prior decision. Ashford v. Steuart, 657 F.2d 1053, 1055 
(9th Cir. 19811; Lairsey v. Advance Abrasives Co., 542 F.2d 
9 2 8 ,  340-31  (5th Cir. 1 9 7 6 ) .  The reasonable time limitation 
tnus makes allowance for the intervention of unforseen 
circumstances beyond a person's control that might prevent nim 
or her from taking a timely appeal. In loss of nationality 
proceedings, tne time limitation oegins to run when tne citizenship 
claimant has notice of the Department's holding of loss of 
nationality in his or her case. 

Appellant maintains that despite its tardiness his 
appeal should be allowed. He had made numerous inquiries a o o u t  
hour he might r2cover his citizenship but received no 
encouragement. Every time he applied t o  the United States 
Emoassy at Tel Aviv for a visa to visit the United States, "I 
was categorically told that tnere was nothing that could oe 
done." He continued: "This was the case as dell during my 
three year stay in Canada - fi979-19827 as an educational advisor 
to the Jewish Community. I requested a review but was told 
there was nothing to be done once the year limit of appeal had 
passed." He had noped to be allowed to request a review of his 
case; he knew nothing about the possibility of any kind of 
review until the Board informed him of it in the spring of 
1991, "Nor was I informed that I might approach the Board of 
Appellate Review due to the circumstances of my case.' 

The Department on October 20, 1970 approved the CLN that 
was issued in this case, A copy thereof was mailed to 
appellant by tne Embassy at Tel Aviv on October 2d, 1970. 
Enclosed in its transmittal letter-was a statement that spelled 
out his right to take an appeal to this Board and how to pursue 
one. Since appellant does not contend tnat he never received 
the CLN and its accompanying appeals information, he must be 
deemed to have been on notice that he had expatriated himself 
and how he might, if he believed the Department had erred, 

' contest the Department's decision. 

We are unable to accept his mere assertions that he 
sought advice on a numbqr of occasions from consular officers 
or employees about what relief might oe available to him. F-or 
he has submitted no evidence to support his allegations that 
United States authorities in Israel or Canada told him ne had 
no recourse. Even if a consular officer or employee had given 
him such advice, he always had the opportunity to address an 
inquiry to this Board, as the appeals information sent him in 
October 1970 advised him he might do. 

It is plain no unforseen circumstances intervened to 
prevent appellant from moving sooner than ne did to try to 
recover his citizenship. He was on notice from the outset of 
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its l o s s  and how he might seek review of the Department's 
decision. 
2 0  years is no one's fault but his. 

That he did not move until after the lapse of over 

we conclude tnat appell t has failed to show good cause 
why he could not have taken an appeal long before he did s o .  

I11 

on of the foregoing, we con 
ken within a r 
tice of the De ' s  administra 

t h a t  

tive 

Given our disposition of the case, we do not reach the 
other issues that may be presented. 

/ 
'\ ' / , A M  ('I.- /' 

Alan G. James, Chattman 




