Filing # 42826743 E-Filed 06/16/2016 12:01:59 AM

Supreme Court of Jflorida

CASE NO. SC13-442

JOEL LEBRON,
Appellant,
V.

STATE OF FLORIDA,

¢

Appellee.

ON DIRECT APP A FINAL JUDGMENT OF
GUILTY AND DEA Y FROM THE CIRCUIT
COURT OF THE ELE\WENTHpDICIAL CIRCUIT,

IN AND FOR MIAMI- TY, FLORIDA

L

APPELLANT’S INITIA
ON THE MERITS

Roy D. WASSON
OF COUNSEL
OFFICE OF CRIMINAL CONFLICT AND
CivIL REGIONAL COUNSEL REGION THREE
Courthouse Plaza—Suite 600
28 West Flagler Street
Miami, FL 33130 (305) 372-5220 Telephone
(305) 372-8067 Facsimile
roy@wassonandassociates.com

RECEIVED, 06/16/2016 12:03:40 AM, Clerk, Supreme Court

Counsel for Appellant

WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/
mailto:roy@wassonandassociates.com

TABLE OF CONTENTS

TABLE OF AUTHORITIES ..o

STATEMENT OF THE CASE AND OF THE FACTS ...,

SUMMARY OF THE ARGUMENT ....cooiiiie e

l.
LEBRON’S POST-MIRANDA STATEMENTS
SHOULD HAVE BEEN SUPPRESSED BECAUSE HIS

PURPORTED WA OF MIRANDA RIGHTS
WAS INVOLUNT ND COERCED.....ooieiiii i
A. Introduction.........., A T

B. The Third District’s ] ot the Law ofthe Case..................

C. Standard of Review......... Q... . ... oo e

D. The Circumstances of Lebron’s Taiifed Po

E. Lebron’s Initial Unwarned Confession

Custodial Interrogation the FDLE Agents SulBje 19 (N

F. The Tactics Employed by The FDLE Officers

of The “Question-First Tactics” Identified in MissourNe.. /. e eeneans

G. The Alleged Waiver by Lebron Was Involuntary Under t

Totality of the CirCUMSIANCES. ..ot

H. The Erroneous Admission of Lebron’s Tainted Post-Miranda

Statements was Not Harmless Error. ......oovveeeeeeee e

Il.

LEBRON’S DEATH SENTENCE MUST BE REVERSED FOR
FAILURE OF THE COURT TO REQUIRE THE JURY TO
EXPRESSLY MAKE FINDINGS OF THE EXISTENCE OF

ONE OR MORE AGGRAVATING CIRCUMSTANCES....................

i
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

I1.

THE TRIAL COURT ERRONEOUSLY DENIED LEBRON’S

MOTION FOR MISTRIAL BASED UPON AGENT

HERNANDEZ’S STATEMENT THAT THIS WAS

THE WORST CRIMEHE EVERSAW. ..., O8

V.
A MISTRIAL SHOULD HAVE BEEN GRANTED DUE
TO THE STATE’S VIOLATION OF POSTELL

DURING OPENING STATEMENT......cccciiiiiiiiiiiiiiiiiciiciiieeee .0l 68
V.

THE CUMUL EECT OF ALL

THE ERRORS SS EREVERSAL...........coocoiiiiiiiiiiiin ot 10

VI.

THE TRIAL COURT ERR NYING A MISTRIAL BASED UPON

THE EFFECT OF THE VI HER IN THE COURTROOM.........: 71
VII.

LEBRON’S DEATH SENTENCE M@T BE XKEVERSED
BECAUSE HE WAS NOT EXPRESSIN{ INF ED
OF HIS OPPORTUNITY TO ALLOCUT e 2 71

VIIL.
THE TRIAL COURT ERRONEOUSLY EXCLU DANCE OF
THE QEEG STUDY UNDERFRYE................... v /M 78

IX.
THE TRIAL COURT ERRONEOUSLY INSTRUCTED THE JURY
SOAS TO DEPRIVEIT OF ITSJURY PARDON POWER..............c.oceoee. : 83

X.

THE TRIAL COURT ERRED IN DENYING DEFENDANT’S MOTION FOR
MISTRIAL BASED ON THE STATE’S REPEATED AND IMPROPER

AND REPEATED DRY-FIRING THE REVOLVER USED TO KILL

i
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

CERTIFICATE OF SERVICE ...

CERTIFICATE OF COMPLIANCE .....ccoiiiieiee e

¢

\Y
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

TABLE OF AUTHORITIES

Cases Page
Amazon v. State, 487 S0.2d 8 (F1a. 1986) ...........coeeviiiiiiiiiiiiie 12
Casaminsky v. State, 132 So0. 3d 678 (FIa. 2013) ........ccoovvviiiiiiiiia 17
Cirio v. State, 440 So. 2d 650 (Fla. 2d DCA 1983) ......ccovviviiniiiiiiiienenen, : 73
English v. McCrary, S0.2d293 (FIa. 1977) ..o 249

Florman-Gofo . 0. cv-10-2895-PJW; 2011
(C.D.Cal. Sept.9,2011) .....cviviiieiinnne : 79

Hurst v. Florida, 136 S. Ct. 616, 193 L. E
Jean-Batiste v. State, 155 So. 3d 1237 (Fla. 4"

Jennings v. Stephens, 537 Fed. Appx. 326 (5" Cir. 2

Keen v. State, 775 So0. 2d 263 (F1a. 2000) ........ccccovveveee i, :
Kendall v. Colvin, No. 2:13-cv-259 TS; 2014 U.S. Dist.

LEXIS 4677 (D.UtahJan. 13,2014) ......oiniiiieeeccee e : 79
Miranda v. Ariz., 384 U.S. 436 (1966) .............cceiiviiiiiiiiii e enn . aaaas PASSIM
Missouri v. Seibert, 542 U.S. 600 (2004) ..............ceeeieieiiennnn...s 53,60, 62
Or.v. Elstad, 470 U.S. 298 (1985) ..........ceoveviiiiiiiiiieieieeenenn.. 53,61, 62
People v. Clark, 261 P.3d 243 (Cal. 2011) .......coviiriiiii i : 80

Y

WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

Pinter v. Shinseki, No. 09-1058; 2010 U.S. App. Vet. Claims

LEXIS 2353 (CT App. Vet. Claims Dec. 10,2010) .............ceeveenes 78
Postell v. State 398 So. 2d 851 (Fla. 3d DCA 1981) ..............ccuv.n....s 27,67, 68
Preston v. State, 444 S0.2d 939 (Fla.1984) ..................ccoieviiienn... 50, 51
Ramirez v. State, 739 So. 2d 568 (Fla. 1999) ...........................: 51-53; 58, 64
R.LLv.Innis, 446 U.S. 291 (1980) ........ooviiiiiii i eieeeeeenn.. 59,60

Ross v. State, 45 d (FIa.2010) ..o e paSSIM
Sanders v. State, 946 So (FIa.2006) .......covvieiieiiiee 81

Sellers v. Ward, 135 F.3d 132 L0RCir. 1998) ..ot 78TO

Smith v. Ryan, No. cv-87-234-®UC ; 2012 U.S. Dist.
LEXIS 171085 (D. Ariz. £F L 79) SR : 79

Smith v. State, 866 So. 2d 51 (Fla. 2004N_......4P ..o eeeeeeeieieeieenenn. 85
Soto v. State, 927 P.2d 954 (Kan. Ct. App. 1996)...... & ............cceeevee. i 15
Spencer v. State 615 So. 2d 688 (Fla. 1993) ........ Q. .2Z..... A .............. passim

State v. Bye, No. C4-02-1080; 2003 Minn. App.

LEXIS 530 (unpublished opinion filed May 6, 2003) .9..................... 75

State v. Campbell, 738 N.E.2d 1178 (Ohio 2000) ..........ccovviiiriiiiiiinen : 75

State v. Chow, 883 P. 3d 663 (Ct. App. Haw. 1994) ................cceeveen.n. . 13-74

State v. Iseley, 944 So. 2d 227 (Fla. 2006) ...........cccooeiveiviiiiiiiiienenn.a. 81

State v. Lebron, 979 So. 2d 1093 (Fla. 3d DCA 2008) ..............ccceeevvnen.....: 48

State v. Phua, 353 P.3d 1046 (Haw. 2015) .........cccoeviiiiiiiiiiiieieeeene 14
Vi

WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

State v. Wimberly, 498 So.2d 929 (Fl1a.1986) ..........cccoviiiiiiiiiiiiinn... 82

Suarez v. State, 481 S0.2d 1201 (FIa. 1985) ......ccovvviiiiiiiiiiie e 12
Traylor v. State, 596 So.2d 957 (Fla. 1992) .................occeeiiiiiiinn......2 53,59
Troy v. State, 948 S0. 2d 635 (F1. 2006) ..........ovvvveeeeeeieeeeeeeeieeeeeeeien 2 10
United States v. Escobar-Urrego, 110 F.3d 1556, 1560 (11th Cir. 1997) .........: 48
Wright v. State, 857 So. 2d 861 (Fla. 2003) ...........ccoeiviiiiiiiiiiiiiieen e 950
Young v. Stephw -07-CA-002-RAJ; 2014 U.S. Dist.

LEXIS 1607t *10@(W.D. Tex. Feb. 10,2014) ...........cccevviiiien 79

Other Authorities

Fed. R. Crim. P. 32(i)(4)(A)(ii
Section 775.082(2), Fla. Stat
Fla. R. App.P.9.140..........cooiiiiinl,
Fla. R. App. P. 9.030(a)(3)
Fla. R.Crim.P.3.720(0).........cccceevvieea N S
Fla. R. Evid. Code 90.702

Fla. R. EVid. Coade 90.403. .. oo e 85

Vil
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

STATEMENT OF THE CASE AND FACTS

A. Introduction:

This is a direct appeal from a final judgment of conviction and death sentence
imposed by the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade

County. The Appellant, Joel G. Lebron (hereinafter “Lebron”), was indicted by the

grand jury on WOOZ along with four co-Defendants for various crimes
including murdeN %egree. R.l at 110. The charges arose out of the
aria

shooting death of Ana

| (hereinafter “Ms. Angel”) which occurred in
April of 2002. The Defend ?e charged with other crimes including the
attempted murder of Nelson Portol0®n erelNafter “Mr. Portobanco™), kidnapping

of both Ms. Angel and Mr. Portobanco

&k a on, armed robbery of both of the
victims, and sexual battery upon Angel. R.I.

The public defender was appointed to re nt on, but moved to
withdraw based upon a certification of a conflict of interest: R 118. That motion
was granted and private attorneys Rafael Rodriguez and Jeffrey Fink were appointed
as special assistant public defenders. R.I at 119, 127. Defendant Lebron entered a

plea of not guilty. R.l at 122. The State filed a notice of intention to seek the death

penalty pursuant to Fla. R. Crim. P. 3.202. R.l at 124.

1
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Over the next several years, discovery ensued including the taking of dozens
of depositions.  R.II-R.XVII. Motion practice included Lebron’s motion for
severance of trial from the other co-Defendants which was granted. R.XVII at 2903.

Defendant Lebron filed a motion to suppress statements he had made during

interrogation and other statements made during what appeared to be informal

conversations. R. t 2927-36. The grounds for that motion included the

argument that, “ claim . . . that Defendant Lebron knowingly,

intelligently, and voluntrily his constitutional rights to remain silent and to
be interrogated without counse ilirese d agreed to answer the officer’s questions
... Such questioning had already cedgnd such opportunity to consult with
an attorney prior to questioning no lofger edy by the time the cautionary
warnings were given. R.XVII at 2931.

Other grounds for the motion included the argi®ént th efendant Lebron’s
condition, much of which was due to the actions of the p from the time of
Defendant Lebron’s arrest, renders any waiver by Defendant Lebron of his
constitutional rights involuntary and not knowing and intelligent.” R. XVII at 2932.

The motion was granted, but on appeal to the Third District Court of Appeal, the

portion of that order dealing with post-Miranda statements was reversed.

2
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Defendant Lebron filed several motions seeking to declare unconstitutional
Florida’s death penalty statute. R. XVIII at 2939, 2948, 2968, 2974, 2978, 3018,
3026, 3035, and 3059. One of those motions was Lebron’s motion to bar imposition
of death sentence on the ground that Florida’s capital sentencing procedure is

unconstitutional under Ring v. Arizona. R.XVIII at 2968.

B. Sumn?:?e Facts:!

On April %ctims Angel and Portobanco, who were high school
boyfriend and girlfrien® decj go for a walk on the beach. R. CIX at 4243.
They drove to Miami Beac the ernmost point where a nightclub called

Penrod’s is located. R. CIX at 42

ey pyked the car and walked through an

access way between vegetation to get tOMe . {d. It was Saturday night and

the club was busy. Id.

After walking on the beach for a while, the codple dec to go back to their

car. R. CIX AT04245. At thattime, the five co-Defendahts g#/ed in an extended

cab truck and parked near Penrod’s. R. CIX at 4248. The Defendants were there

looking for easy robbery victims. R. CIX at 4485. As Angel and Portobanco leave

1 All facts herein are stated in the light most favorable to the State without waiving
argument that much of the evidence should have been suppressed.

3
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the beach, they were approached by the Defendants and forced at gunpoint to get
into the truck. R. CX at 4486-87.

While they were in the back of the truck, the Defendants demanded that they
turn over their property including wallets, cell phones, and jewelry. R. CX at 4490.

The Defendants used Angel’s ATM card to attempt to make a withdrawal from a

nearby cash maw
As the De nts

her underwear and the Men e

CX at 4490.

the abducted couple, Angel was ordered to remove

@\ her in various sex acts against her will. R. CX
at 4495. Three of the five Defegant luding Lebron, raped and molested Angel
as the driver of the truck proceede oun on I-95. R. CX at 4495.

Eventually, the driver pulled ov ide, of 1-95 and Portobanco was
forced out of the truck by Lebron and another<@ the dants. R. CX at 4499.
Portobanco was marched to the side of the highway\g€ar thy/grrier wall, and was
stabbed repeatedly by the Defendant Caraballo and Lebr R. CX at 4499.
Portobanco was seriously injured, and he laid motionless on the ground pretending
to be dead, until the stabbings and beatings stop. R. CIX at 4279.

Lebron and Caraballo went back to the truck, leaving Portobanco on the side

of the road. R. CS at 4500. He survived his injuries and was able to make his way

4
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back to the travel portion of the roadway where he stopped a passerby and reported
the crime. R. CIX at 4280.

The Defendants continued to drive north with Angel in the truck until they
reached Palm Beach County, where they once again pulled over to the side of the
highway. R. CIX at 4275. Lebron and the Defendant Roman took Angel out of the
truck, and walkw
Angel was force nee

the head. R. CX at 45

e side of the roadway behind a wall concealed from view.

n, where she is shot and killed by a revolver shot to

Police investigating the glime d calls made from Portobanco’s cellular

telephone, which was taken from h e rogpery, to a number in Orlando. That

number was associated with an apartfent 4@Orlgndo in the name of Hector

rgof t rtment, and asked about
Hector Caraballo. The leasing agent on the premiseS\that sh#fid not know Hector
Caraballo but knew someone by the name of Victor Carabal e same as one of

the Defendants in this case. She directed the officer to that apartment.

Caraballo. Police went to the management of

Police forcibly entered the apartment and located Lebron’s co-Defendant
Caraballo. They searched the apartment and found some of the victims’ property,

including Angel’s purse covered with a shirt. They also found Angel’s and

5
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Portobanco’s wallets hidden in the toilet tank. In a nearby garbage dumpster, police
found Angel’s sandals.

While at the apartment complex where Defendant Caraballo resided,
investigators encountered the co-Defendant Cesar Mena. Mena was the Defendant
who had been driving the truck during the abduction, rape, and robbery. During that

investigation, po{lifytified as additional suspects the Defendants Jesus Roman

and Joel Lebron.

Someone in the VKcinit he police to another apartment complex nearby
where they found Defendants glom Lebron. More than twenty-four hours
after the investigation began, in th&e morNjng hours of the following Monday,
the police located the fifth co-DefendaM=Ca lo yvhose telephone number was
linked to a call made from the victim Portobansggs ce e.

Defendant Lebron was taken to FDLE dqu in Orlando for
questioning. Lebron was read his Miranda rights and"gi a waiver form in
Spanish. Lebron signed the form waiving his rights and agreed to talk to the
investigating officers. Officers thought that Lebron’s statements were being tape
recorded, but the recorder failed to function due to being set on the wrong setting.

After police determined that the recording had not been made, those involved in the

questioning gathered together and memorialized as many of the details of those

6
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statements as they could remember. Lebron told police about his involvement in the
crimes, including the shooting death of Angel.

While the investigation was going on in Orlando including the interrogation
of Defendant Lebron, an FDLE officer found Angel’s body along the side of 1-95.
A handgun was found in Defendant Mena’s apartment, which a ballistics expert
testified was thwwat fired the bullet which killed Angel.

Crime sce ?‘rs examined the interior of the Ford F-150 pickup

ntai

truck and found that it

gel’s DNA and a specimen of semen. Angel’s
body was also examined and tgces en were found possibly associated with

Lebron. Lebron’s fingerprint was Toug@on a igjrror in the truck.

The bag containing sandals foun t brqQn when he was arrested tested

positive for Portobanco’s blood.
C. Trial Proceedings:

The State called as a witness Angel’s mother, Margari{g@#sorio. R. LXXI at

4140. Ms. Osorio identified her daughter’s purse and clothing she was wearing on
the night of her death. R. CVIII at 4147-4149. Those exhibits were introduced over
Defendant’s objection as the State’s exhibits 1 through 4. R. CVIII at 4146-49.

Ms. Osorio testified that her daughter went out on a date with her boyfriend

Nelson Portobanco at 8:00 p.m. on Saturday, April 27,2002, R. CVIII at 4150. Ms.

7
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Angel had her cell phone with her, and was given a curfew of 12:00 midnight. R.
CVIII at 4150. Ms. Osorio testified that “if she had to stay out longer, she would
call me.” Id.

By midnight, when Ms. Angel had not returned home, her mother started
calling her, but got no answer. R. CVIII at 4151. In the early morning hours, Mr.
Portobanco’s m@sis’rer came to Ms. Osorio’s home, picked her up, and took
her to the hospita ?ﬁortobamo had been admitted. R. CVIII at 4151-52.
She saw Mr. PortobarKo in ospital bed and, when asked to describe his
condition she testified: “He ?d. He was swollen. He had been beaten
up. He was very scared. And he was ad 0ff.” R. CVIII at 4153.

Prosecution witness Jorge Gordomsesti

t, on the evening in question,

{
he was working as a security guard at Penrod’s ngghtcl Miami Beach. R. CVIII

at 4162. He identified a photograph of a white Ford iC hat looked like one
he saw parked in a little roadway near the nightclub that™mig . CVIII at 4165-
66. That photograph was admitted into evidence as the State’s exhibit #8. R. CVIII
at4167.

Mr. Gordon testified that he was questioned by police on the day after he saw

the subject truck near Penrod’s. R. CVIII at 4173. He told the police about seeing

one young male near the truck the night before. R. CVIII at 4173. The police came

8
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by a few days later, and showed Mr. Gordon a photographic lineup. R. CVIII at
4173-74. That photographic lineup was introduced into evidence over the
Defendant’s objection as the State’s exhibit #9. R. CVIII at 4174. Mr. Gordon
identified the person in photograph #1 on exhibit #9 as the person he had seen next

to the truck the night before. R. CVIII at 4175.
Miami Beacl@o\ce Department Crime Scene Investigator Lenett Holbrook
testified that she nd scene on the side of Interstate 95 in Boca Raton on

April 29, 2002. R. CVN at4 here, off of the roadway and close to the sound
barrier in a bushy area, Ms. ?« a body who was identified as Ana Maria
I

Angel. R. CVIIIl at 4186-89. Ms. k stayed on the scene for about four hours

looking for evidence and then went to theN=al chyCounty’s Medical Examiner’s
office to observe the autopsy on Ms. Angel’s Il at 4189. During that
autopsy Mr. Holbrook observed an “alternate ligfi\sourc estigation” during
which investigators use as a tool that “breaks down the“ligig@sto different wave
lengths,” allowing the investigator to see colors and shades,” which detects organic
material including “body fluids or trace evidence [which] will glow under certain

wave lengths of light.” R. CVIII at 4190-92. Ms. Holbrook detected areas of Ms.

Angel’s body from which she collected swabs of those locations. R. CVIII at 4192.

9
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Ms. Holbrook identified the skirt and blouse that were removed from Ms.
Angel’s body during the investigation. R. CVIII at 4194-95. Ms. Angel’s skirt had
some significant staining on the back. R. CVIII at 4196.

Ms. Holbrook witnessed Dr. Wilson, the medical examiner, collecting rape
kit evidence from Ms. Angel’s body. R. CVIII at4197. Ms. Holbrook photographed
an x-ray of Ms{,ﬂy head which was introduced into evidence as the State’s
exhibit #13. R. %2. She also witnessef Dr. Wilson open Ms. Angel’s

th eared to be pieces of lead. They were one

y«ragments.” R. CVIII at 4202-03. +

Following recess of a few days, thessen eeg proceedings commenced. R.
CXVIII at 5520. Following those proceedi th returned and advisory
sentence recommending death by a vote of nine to Xyée. XV at 10673. The

that were found

head and remove objeSts
projectile and several pieces bf

The Penalty Phase:

jury did not make findings of fact concerning the aggrav
warrant a recommendation of death. Id. Following that verdict, a Spencer hearing
was held on January 25, 2013. R. CXXV at 6175. At that hearing, Mr. Lebron was

not invited to make any statement on his own behalf. R. CXXV at 6175-6252.

10
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The parties submitted written memoranda concerning their respective
positions on sentencing in lieu of closing argument at the Spencer hearing. R. LXXI
at 11612-11643.

Mr. Lebron was sentenced to death on February 7, 2013. R. LXXI at 11683.

A judgment of conviction and sentence was filed. R. LXXI at 11680. Defendant

timely filed a mo{f?new trial. R. LXXI at 11688. That motion was denied. R.
LXXI at 11705. tice peal was timely filed thereafter. R. LXXI at 11710.

The State called

a W elson Portobanco, the surviving victim in the

case. R CIX at 4238. On the'eg@nin aturday, April 27, 2002, Mr. Portobanco
picked up Ms. Angel for their moniklynner &gte. R C1X at 4241. The couple went
to dinner at Las Ranchos in Bayside. 4242. After dinner, they walked

dto the beach and sit around

e ?ﬁth Beach where

After sitting on the beach for a while and the enjoying each other’s company,

around Bayside window shopping, and then de
on the sand. R CIX at 4242-43. They decided to go t

Penrod’s was. R, CIX at 4243.

they decided to leave the beach area because Ms. Angel was getting cold. R. CIX at
4244-45. They “walked back the same access road that was behind Penrod’s” toward

the area where are Mr. Portobanco had parked his car. R CIX at 4246.

11
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Along the way, Ms. Angel put her shoes back on and Mr. Portobanco saw a
white pickup truck in the vicinity. R CIX at at 4247. He saw an “individual outside
of the truck standing outside of the truck standing by the front—Dby the hood on the
passenger’s side. And another individual-—closer to the front passenger door.”

R.CIX at 4248. Then a third individual appeared as Ms. Angel resumed walking

after she had put heflishes back on. R. CIX at 4248.

That third on ched Mr. Portobanco and Ms. Angel and pointed a

gun at them. R. CIX at4248 s a dark night and Mr. Portbanco did not get a

good look at the gun-wieldinggndivy . R. CIX at 4249. He could tell that the

individual with the gun was a mal8. @ Tha& man demanded that the couple get

inside the truck using “aggressive tones=1d e yQung couple got into the truck
“[b]ecause he had a gun.” Id.

The truck resembled the truck in the photogragh’ that the State’s exhibit
#8. R. CIX at 4250. It had a front seat and a back seat, and g@”couple entered the
back seat of the truck along with the man with the gun. R. CIX at 4251.

Another man go into the back seat of the truck “next to her on the passenger
side next to the door.” R. CIX at 4253. He was behind a front seat passenger, and
another person was in the driver’s seat. R. CIX at 425-54. There was also another

individual that got into the back seat from the driver’s side “and laid on the
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floorboard on the passenger side. R. CIX at 4254. All of the men who got into the
truck spoke Spanish. Id. Mr. Portobanco did not get a look at any of the individuals
and he could not identify them. R. CIX at 4254-55.

Once inside the truck, the men “demand[ed] that [the victims] give them all
of [their] belongings.” R. CIX at 4255. They relinquished their wallets, cell phones,

and jewelry. R. WSS. Mr. Portobanco identified a photograph of the couple’s
od

wallets which waNe#®r

(nto evidence over objection as the State’s exhibit 19.
R. CIX at 4256-57. Ti® ac et was introduced into evidence as the State’s
exhibit 40. R. CIX at 4259.
dno

The driver of the truck at fi ind the keys, but eventually started

the truck and began driving in a northware djg@ion, R. CIX at 4261-62. During
the ride, one of the abductors “kind of identiti Diablo, the devil,” but

no one else ever identified themselves to Mr. Portob , to hy4mecollection. R. CIX
at 4262.

The abductors took the truck to an ATM, but were unsuccessful in their
attempts to get any money because they did not have the right PIN numbers. R. CIX
at 4263. They stopped at a second ATM to attempt to take money out, and then left
again after that stop. R. CIX at4263. The truck resumed travel, and Mr. Portobanco

could hear one of the individuals using his cell phone making a call. R. CIX at 4262.
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Mr. Portobanco identified a telephone call made at 12:48 a.m. from his cell
phone to an Orlando telephone number he could not identify. R. CIX at 4267. Mr.
Portobanco testified that the owner of the telephone number that was called with his
cell phone, Hector Caraballo, was a person not known to him. R. CIX at 4268.

As the truck proceeded, the abductors directed Mr. Portobanco and Ms. Angel

to “recreate the kiflthys they had seen” while they were walking back from the

beach. R. CIX at™®%9. Mr. Portobanco refused, “they proceeded to punch

[him] closed-fist over t8e he CIX at 4269. They kept hitting him until he

and Ms. Angel actually Kkiss R. t 4270. After that, they ordered him to

touch her breasts and her vagina. IX At 4270. When he refused, “[t]hey
proceeded to gang rape her.” R. CIX at™27 fteg the men in the back seat had
finished with Ms. Angel, “[t]he individual in th¢@ron he wanted his turn,” so
they changed positions. R. CIX at 4274.

After a while, the truck stopped and two of the men to r. Portobanco out
of the truck. R. CIX at 4275. They proceeded down an embankment along the side
of an expressway to a wall where Mr. Portobanco was directed to kneel. R. CIX at
4276-77. He refused to kneel, whereupon “[o]ne of the individuals told the other

one to go get—back to the truck and get the gun, which at that point [he] decided to

kneel.” R. CIX at4277. He was directed to turn his face to look at them but refused
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because he was afraid that, if he saw them, they would kill him. R. CIX at 4278. He
turned around and never got a good look at them. Id.

As soon as he started turning his head, he felt a stab wound by his eye and
they proceed to stab him in the back and neck and stomp on his head. R. CIX at

4278. He was stabbed more than ten times including being slashed on this neck and
having a cut onWof his head. R. CIX at 4279. Once they started stomping
on him, he “just edt dead hoping that they would stop,” but the stomping

ally they stopped.” R. CIX at 4279. He laid
there waiting and they eventua

?\
Mr. Portobanco eventually dSci

“scared and shocked.” R. CIX at 4279<

“continued for a whileXuntil

CIX at 4279.
to g4t up and was feeling in pain and was
an pack up the embankment and
attempted to wave down a passing motorist. R. at He saw the white truck
down the road, but it took off.
Mr. Portobanco was “frantically trying to wave down r passing by,” and
eventually someone decided to stop. R. CIX at 4281. He reported that he had been
kidnapped and that his girlfriend was still in the truck down the road, so the person
who stopped called 911. R. CIX at 4281.

Mr. Portobanco identified photographs depicting the various injuries he

suffered on the night of his abduction. R. CIX at 4285. Those photographs were
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introduced into evidence as exhibits 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41,
42,43, 44, 45, 46, 47, 48, 49, 50, 51, and 52. R. CIX at 4287-92.

The State called as a witness Edward Royal, who had been employed by the
Florida Department of Law Enforcement but was, at the time of trial, retired. R.
CIX at 4317. He was the lead FDLE agent in the subject case. R. CIX at 4320.

Special Agent Ro t to the scene near Sample Road off 1-95 and began his

investigation. R. at4 He testified that the cellular telephone bill connected

with Mr. Portobanco’s t¢leph ected a call that had been made April 28, 2002

at 12:48 a.m. to a number as ted Hector Caraballo of Orlando, Florida. R.
CIX at 4328.

The investigators met and decide

fl Orlando with Detective Marrero.
R. CIX at 4329. They went to the apartment i lan 900 Sweepstakes Lane,
e”sce

Apartment 8. R. CIX at 4330. Other officers at d an individual in
custody by the name of Victor Caraballo. R. CIX at 4331. j#decial Agent Royal
arrested Mr. Caraballo and he was transported to Orlando FDLE headquarters. R.
CIX at 4333. While there, another individual, the co-Defendant Cesar Mena, was
arrested and brought to that location. R. CIX at 4333.

Thereafter, the Defendant Lebron and co-Defendant Roman also were brought

to FDLE headquarters in Orlando. R. CIX at 4335.
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Special Agent Royal was attempting to assist in the investigation by having a
taped statement made by Mr. Lebron translated from Spanish to English and
transcribed. R. CIX at 4339. He asked Detective Marrero to provide the tape but
the tape was blank because the recorder had not worked properly. R. CIX at 4339-
40. Upon learning of the inability to transcribe the statement that the investigators
had thought haWorded, Detective Special Agent Royal had contacted the
senior prosecutor ?ﬁbe Laeser. R. CIX at4333. Mr. Laeser’s instructions

lo eople that had—investigators that have been

7,
cSha

was made on May 13 and the meeting ay 15, 2002, approximately

were “[t]o get togetherval

involved in the recording o Get them together in Orlando and have

them re-create the interview as b y coyJd.” R. CIX at 4343. That decision

the case, Daniel Sumner. R. CIX at 4365. Mr. Sumner testi that there were no
usable fingerprints on the gun that had been confiscated, but that there was a
fingerprint matching Lebron’s that was found on the mirror of the Ford F150 truck.
R. CIX at 4386, 4390.

Thomas King testified as a prosecution witness. R. CX at 4409. Mr. King

was one of the investigators for FDLE involved in the subject case. R. CX at 4410.
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Agent King was involved in surveillance of an apartment complex at 2418 Abbey
Road in Orlando. R. CX at 4420. He was looking for the white Ford F150 and a red
Honda vehicle that was linked to the case. R. CX at 4421. While performing
surveillance, Agent King saw someone arrive in a car, walk to the front door of the
apartment, knock on the door, and enter. R. CX at 4422. A few minutes later, that
man and a seanic male came out of the apartment, approached Agent
King’s car and as ?ylp. R. CX at 4423. He went back into the apartment
I A

with the second individ

Ing identified the individual as the co-Defendant
Cesar Mena. R. CX at 4423. {
At that point, Agent King n@a
2 .

rtment, knocked on the door, and

Cesar Mena answered the door. R. CX a ena came outside and started

introduced into evidence as the State’s exhibit 59. R. CX"at

Agent King returned to the address where he had seen Cesar Mena in the early
morning hours of April 29 and knocked on the apartment door. R. CX at 4436. He
spoke to Beverly Suarez again, who gave the officers consent to search the
apartment. 1d. Agent King and another agent searched the apartment. R. CX at

4437. When asked what, if anything, he discovered inside the apartment, Agent
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King testified, over Mr. Lebron’s objection of relevance and prejudice, that he
“found in a small basket two knives.”

The jury was excused and the court asked the prosecutor whether he had any
evidence to connect those knives found in the closet to the subject case. R. CX at
4439. The prosecution first said that he had no “forensic evidence to connect the

knives,” and whenfllskkd whether “someone describe[d] the knife, and the knife

matched the desciws#on,” tate attorney responded: “I wouldn’t say that exactly,

no.” R. CX at 4440. Txe tri offered to provide a curative instruction to the
jury, whereupon defense co ?Ahat such instruction would not cure the
n r

problem of the knives being fou emOye the implication about the knives

being involved in this case. R. CX at 21, reupon, the defense moved for a

mistrial, which was denied. Id.
At that juncture, the prosecution represented tO\{fe co at “Lebron said the
knife that was used to stab Portobanco was located in a small et inside the same

closet” where a gun was hidden at Mena’s home. R. CX at 4441-42. The court then

overruled Lebron’s objection to the testimony concerning the knives. R. CX at 4442.
Agent King also discovered a jacket hanging up in the closet, which contained a

handgun inside the pocket. R. CX at 4444-45.
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The prosecution next called as a witness Detective Larry Marrero. R. CX at
4454, Detective Marrero was called in the early morning hours of April 28, 2002
and went to the hospital where Mr. Portobanco had been admitted. R. CX at 4457.
Detective Marrero spoke with Mr. Portobanco and gathered evidence including the

pants that Mr. Portobanco had been wearing at the time of his abduction. R. CX at

4459. Detective NERrrAro was assigned as the lead investigator from the Miami

Beach Police De ent4NCX at 4461. He traveled with FDLE Agent Royal to

Orlando to participate INthe i ation. R. CX at 4461.
Detective Marrero ev nd up at the Alhambra Apartments in

Orlando where other police units irfkl g heNgopters were at the location. R. CX
at 4465. At that location, Detective Marrero the Defendant Lebron and Jesus
Roman. R. CX at 4466. Detective Marrero obsggved s near Lebron including

“a duffel bag and some brown plastic bags like the 3g€s yo at Publix stores—

supermarkets.” R. CX at4466. Mr. Lebron and Mr. Romah witaken into custody.

R. CX at 4469. The arrestees’ clothing was taken from them there at the scene to

preserve “trace evidence.” R. CX at 4472. Mr. Lebron and Mr. Roman were

transported to the FDLE station. R. CX at 4472-73.
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At the station, Mr. Lebron was taken to a detective’s office for questioning.
R. CX at 4473. Mr. Lebron had been wrapped in sheets to conceal his nakedness,
and then he was given a paper gown to wear. R. CX at 4474,

Detective Marrero obtained a tape recorder to record the interview with Mr.
Lebron. R. CX at 4476. At first Detective Marrero was provided with a “tiny
microcassette” @but he preferred to use a different kind of recorder so he
asked for anothe ?ﬂpment. R. CX at 4476-77. He was then provided

suri ut twelve inches by fifteen inches [with] several
?Nally a—TIike a voice-monitor gauge on it.
thek thira mi§pocassette. R. CX at 4477.

Agent Hidalgo advised Mr. LebP# o jranda rights in Spanish and
obtained his signature on a Miranda form wal th W h
When asked to review what Mr. Lebron said durin inte

stated that he “renew[ed] our motions and object to this,” t

with a large recorder m

dials. There was a gauge—t

And it was a normal cassette” ra

ts. R. CX at 4478-79.

w, defense counsel
ich the trial court
acknowledged that such objections were “[p]roperty [sic] preserved,” and overruled
them. R. CX at 4483.

Mr. Lebron told Detective Marrero that he and the other co-Defendants
decided to travel to Miami “to party,” and arrived at a club on the beach where they

attempted to sneak in. R. CX at 4485. When they were unable to sneak in and
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decided that they did not have enough money to enter the club, they decided to
commit a robbery. R. CX at 4485-86. Mr. Lebron and Jesus Roman “went onto the
beach looking for victims,” and hid in the bushes along one of the trails. R. CX at
4486. While there, they saw a male and a female whom Mr. Lebron approached
“with a firearm and ordered the male victim into the—to a truck, a nearby truck.”

R. CX at 4486-87. (@r.\ebron stated that he and the other co-Defendants placed the

victims into the t ?‘ed it themselves. R. CX at 4487. “Cesar Mena was
the driver. Victor Cara®allo the front passenger seat. Joel Lebron, Nelson

Portobanco, Ana Angel, [an ec araballo [were in the back seat]. Jesus

Roman [was] on the floorboard [of The g pas§enger compartment.” R. CX at 4488.
Detective Marrero testified that th®Pe nts, “demanded all their property,
> an

their jewelry, their wallets, and their cell pho the victims “gave their

property over to them.” R. CX at 4490. They attenIgtéd to draw cash from an
ATM, but were unsuccessful. R. CX at 4490. Detective rero said that Mr.
Lebron requested that the victims engage in sexual activity, and pushed Portobanco
to the floorboard when he refused. R. CX at 4494. Then “[h]e asked the victim for

her panties,” and “he smelled them” and he passed it around to the other occupants

in the vehicle when she removed her panties. R. CX at 4494,
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Thereafter, Mr. Lebron said that he and the Caraballos performed sex acts on
Ms. Angel. R. CX at 4495.

Detective Marrero testified that Mr. Lebron admitted to taking Mr.
Portobanco out of the vehicle along 1-95, where he and Victor Caraballo stabbed and

kicked the victim. R. CX at 4499. The two Defendants then got back into the truck

and continued w CX at 4500.
After the ?sarea where they had left Mr. Portobanco, Hector

|
d Motio

Caraballo made a han ting that they had to “get rid of” Ms. Angel. R.

CX at 4501. The hand motion jlfas “l@@back and forth across the throat” with his

C

out of the vehicle with Ana Angel. R. CX at

fingers. R. CX at 4501.

Thereupon, the truck was stopp Mg, Lebron and Jesus Roman got

efendants took her to a

sound-barrier wall where there was heavy vegetatiox, ‘and ‘/orders her down to

her knees.” R. CX at 4501. There, Mr. Lebron “told Jesus an to move away
from her” then “he pointed the firearm at the back of her head, and the weapon dry-
fired.” R. CX at 4502. Because the revolver only had a single bullet in it, Mr.

Lebron had to pull the trigger more than once, while Ms. Angel “began to beg for

her life, and told him please not to do this.” R. CX at 4501. “He pulled the trigger
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again, it was a dry fire.” R. CX at 4503. The third time he pulled the trigger, it
discharged,” and “Ana fell over.” R. CX at 4504.

Mr. Lebron stated that the Defendants returned to Orlando, purchased some
crack cocaine and they went to the apartment complex where the Caraballos lived.
R. CX at 4504. While at that apartment complex, the Defendants disposed of the

victims’ property il gyybage dumpster. R. CX at 4504. Then “they went to a car

detailing place an ?@ﬂthe vehicle inside and out . . . [because] they wanted
to try to dispose or deskoy a Yence that was in there.” R. CX at 4505. Mr.
Lebron told Detective Marrer: att ife and the gun both were in Cesar Mena’s
home” in “the master bedroom clo t.@
Detective Marrero testified that ht=as

most responsible,” and Mr. Lebron responde

t 4505.

ebron “who he thought was
the most responsible—
that he had stabbed him and that he had shot her.”

X at 7. When he asked

why he had killed Ms. Angel, Mr. Lebron responded: “I"do now. Maybe she
could identify me.” R. CX at 4507.

After the interview of Mr. Lebron was completed, Detective Marrero
attempted to make copies of the tape he had used to record the interview, and

provided them to the FDLE and other agencies. R. CX at 4515. However, on May

13, 2002, he was shocked to learn “[t]hat the tapes were blank.” R. CX at 4516.
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Following a conversation with assistant state attorney Abe Laeser, a decision was
made for the investigating officers who were present during the interview of Mr.
Lebron to gather together “[t]o recount the details of the statement.” R. CX at 4517.
The investigators gathered together and created another set of notes which they used

to write a police report. R. CX at 4518.

FBI agenWrrington the estified on behalf of the State. R. CXl at 4623.
Agent participate ?*:h of the apartment on Abby Road in Orlando and
found the blue denim jaXket ¢ ing a handgun. R. CXI at 4625.

The handgun was test ?es Fadul, who at the time of trial was the

e Ma

crime laboratory manager for th adeYeolice Department. R. CXI at 4627-

28. Mr. Fadul tested the projectiles that Were vered from Ms. Angel’s body and
compared them to bullets shot from the subjectygtol. | at 4631. He testified
that, “within a reasonable degree of scientific certaiXy, this icular firearm here
is the one that fired Projectile A.” R. CXI at 4653.

FDLE Special Agent Eric Hernandez participated in the investigation and
interview of Mr. Lebron. R. CXII at 4694-4710. Agent Hernandez corroborated the
other witnesses’ version of the crimes, including the abduction of the victims, the

robberies and the sexual assaults upon Ms. Angel. R. CXII at 4692-4717. When

asked whether he had “ever heard a suspect talk about doing the kinds of things to
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another victim that [he] heard Joel Lebron say he did to Ana Marie Angel,” over
Defendant’s objection Agent Hernandez responded: “in my 25 years of a law
enforcement officer, I never heard a confession like that when he talked—to the agent
about the—how he and the other raped and did whatever.” R. CXIl at4718. Lebron’s
counsel objected and moved to strike such testimony, which was overruled by the
court. R. CXIIW
Agent He ez

Killing of Ms. Angel,unclugg

described Mr. Lebron’s statements concerning the

er pleas to be spared from death and other
circumstances. R. CXll at 472
Agent Hernandez testified dbq@the Neeting held by the police officers

involved in the investigation to reconst ebgon’s statement following the

discovery that the tape recorder which was beixgguse \1g his interview had not

recorded that statement. R. CXll at 4729. When asRd’hy t osecution whether,

prior to going in to that meeting, he had not “put in writing a emorialized what

[his] memory was of Mr. Lebron’s statement,” he responded as follows:

A.  Sir -- and, again, in my 25 year[s] of law enforcement
career | never heard a statement like that one -- the one I [am] not
going to forgot in my rest of my life. For that reason, I don’t took [sic]
any writing or anything because | have everything in my memory. At
the time, | was more fresh.

R. CXIl at 4731 (emphasis added).
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Following Agent Hernandez’s testimony the jury was released for the night
and the court acknowledged that defense counsel had reserved a motion for mistrial,
stating as follows:

The Court: . ... Alright. Mr. Fink, why don’t we start in the
back and work our way forward. And hopefully, we’ll get it all in.

You mave for a mistrial on the question of: This was one of the
— this was orfllot}he most severe cases | had investigated. That’s why
| remembqr. thing like that.

R. CXII at 4745.

Lebron’s counsel a [t{hat was my motion.” R. CXII at 4746. The
trial court denied the motion for vyl gahlog that defense counsel had opened the
door to such testimony and cross exaiinatiof ba““‘challenging the ability of these
individuals to remember independently.”

At that juncture, defense counsel was periy ue other motions for
mistrial that he had made previously. R. CXII at 474, argued that the
prosecutor’s opening statement “ran afoul of the Postell issue?” when the prosecutor
had informed the jury that the reason police began looking for Lebron was “that
Victor was in custody, Mena was in custody. At the point, you know, as a result,

they knew the other people they were looking for.” R. CXII at 4747. Therefore, the

conclusion was inescapable that the other co-Defendants, who were not on trial with
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Mr. Lebron, had implicated Mr. Lebron after their capture. R. CXIl at 4747-48. The
court denied that motion, basing its ruling on the instruction to the jury that opening
statement did not constitute evidence and stating: “I don’t think it’s so fundamental
that it would have caused this Court to grant a mistrial even if this Court concluded

that maybe it should not have been said.” R. CXII at 4748-49.

The medicajlexyminer who conducted the autopsy of Ms. Angel, Dr.
Christopher Wils as d as a prosecution witness. R. CXIII at 4769. Dr.

Wilson had taken tissuXsam m the body, swabbed it for residue, taken nail

scrapings, pubic hair and othegair les and put the specimens in individual

envelopes. R. CXIll at 4796. He totij@ thatye placed seals on the box containing
the specimens, but earlier the same day™ t esence of a witness, broke a red
tape seal that was on the box “to take a look insige.” Il at 4797.

When the box was moved into evidence, MrAL&bro ounsel objected on
the grounds of “chain of custody,” and a “discovery violation @€ause the product —
the item was further handled while we’re in trial outside of the courtroom without
us being told about it.” R. CXIII at 4797-4801. The prosecutor informed the court
that it was he who had cut the red seal from the box, looking inside at the interior
packages, which had not been touched. R. CXIII at 4803. The box was opened in

the presence of Judge Thomas’s judicial assistant, Andrew, so his Honor held: “I

28
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

don’t know what additional discovery you would need other than knowing that it
was open and Andrew was present at the time that the doctor opened the box seal
but not this package — the seals of the packages that are contained within the box.”
R. CXIII at 4803. Therefore, the objection to the exhibit was overruled.

Dr. Wilson testified that the cause of Ms. Angel’s death was “a gunshot wound

to the head.” R. CYMII Yt 4806-07.

The State

d asg@Nitness Orange County Sheriff’s Deputy Sarabia. R.

CXIV at 4959. Deputy Sarabj \fied, over the Defendant’s renewed objection in
prior motions to suppress, to tat s made by Mr. Lebron after he was taken
to FDLE headquarters. R. CXIV ak4

The State called Jeffrey Johnson, the forensic biology section
of the Miami Police Department’s Crime Labo V at 5017. Mr. Johnson
testified about DNA testing that he had done on sarmgles takeg@on the Defendant’s
Mr. Portobanco and Ms. Angel. R. CXV at 5040-49. He ideni€d DNA taken from
the Ford truck rear seat which included a female portion and a male portion. Mr.
Johnson testified that his analysis resulted in the determination that Nelson
Portobanco could be excluded from the male portion of the DNA fraction he

examined. R. CXV at 5109-10. He also could exclude Jesus Roman and Cesar
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Mena as being contributors to the male fraction from that seat bottom. R. CXV at
5110.

When asked the names of those persons whose standards Mr. Johnson
received “that could be included as possible contributors to the male portion of that
mixture,” over Defendant’s objection, Mr. Johnson was able to testify that Hector

Caraballo, Victor CfabyJlo and Joel Lebron could be possible contributors. R. CXV

at 5110-11.

The parties and tf%e cou ucted a charge conference to go over the verdict
form and jury instructions. ?« 5128-44. Defense counsel argued that
instruction 3.13, insofar as it states thajifio jur

all share” 1s inconsistent with Florida la

has the right to violate the rules we
. aty5142-43. The trial court ruled
that he was “giving it over objection.” R. CX 514

The State rested its case and the defense res&e a n for judgment of
acquittal. R. CXVI at 5296.

The defense then called as a witness Gladys Laporte. R. CXVI at 5296. At
the time the crimes in question occurred, Ms. Laporte was the live-in girlfriend of
Mr. Lebron’s co-Defendant, Hector Caraballo. R. CXVI at 5297. Ms. Laporte also

was acquainted with the co-Defendant Cesar Mena. R. CXVI at 5298.
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On the Friday before the Defendants were arrested, Cesar Mena came to Ms.
Laporte’s home unannounced. R. CXVI at 5298. “He just — he showed up.” Id. his
demeanor was angry and he said that he was angry because “[s]upposedly he had
been ripped off [for] money and drugs.” R. CXVI at 5299. He spoke with Hector

Caraballo and Mr. Mena about the drug rip off and said that “[h]e wanted to go back

to Miami. And he WRntgd to — he said he wanted to scare the guy or — and get the

money or the dru R. at 5299-5300.

Ms. Laporte’s tesimon ffered by the defense to refute the prosecution’s

position that the purpose of t to Miami was to rob innocent individuals

ip
and commit the subject crimes. R. at 5X85. The testimony also was offered
to establish that “Mr. Lebron was not théreras f¢he planning. He was not part
of the planning to have this trip initiated.” R. [a .

Following Ms. Laporte’s testimony, the defchgé rest R. CXVI at 5305.
Defense counsel made a motion for judgment of acquittal. XVI at 5311. As
part of that motion for JOA, defense counsel adopted the previous motion to suppress
and all previous motions, essentially arguing that the evidence to be considered in
ruling on the judgment of acquittal should not include Mr. Lebron’s confession and

the other evidence that should have been suppressed. R. CXVI at 5312. The trial

court denied the motion. Id.
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The parties presented closing arguments. R. CXVII at 5335. During closing
argument, the prosecuting attorney performed a reenactment of the murder of Ms.
Angel according to the State’s theory, describing Ms. Angel as kneeling with her
fingers interlocked begging not to be killed. R. CXVII at 5359. The prosecutor then
pulled the trigger on the pistol in the presence of the jury, to which Defendant

objected. R. wa. After that the prosecutor again pulled the trigger, dry-

firing the pistol e jur did it a third time. R. CXVII at 5360. The defense

objected to all three of ™e ree trigger pulls, which objections were overruled.
R. CXVII at 5360.
In his closing argument the frog@@utor ryferred to the length of time between

the Defendant’s arrest and the time of “tal, uriig to those in the courtroom

including Ms. Angel’s mother Ms. Osorio an 1s instance, it’s ten and
one half years after the crime that we’re all sitting h aiting. Everyone.”
(Emphasis added). Defendant objected to that argument, ch objection was
sustained. R. CXVII at 5424-25.

Following closing arguments, the court charged the jury. R. CXVII at 5443.
The jury retired to deliberate. R. CXVII at 5481. Thereupon, defense counsel

moved for a mistrial on the ground that, during the prosecutor’s closing argument,

“he made it very clear to the jury that everyone is waiting for justice. And then he
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made a hand gesture toward the mother who was sitting in this courtroom. This is
in direct violation of what this court decided to exercise its discretion and permit the
mother to remain in this courtroom as unobtrusively as possible.” R. CXVII at 5481 -
82. Defense counsel also asked for “the record to reflect that although there hasn’t

been any obvious wailing or anything that both Mr. Fink and | have noticed that she

has on occasion crigl. .\what happened also is that the cameras on occasion focused

on her in view of @y’[ what made it worse was when Mr. Rubin made that
allusion to the mother, Whic Honor sustained our objection.” R. CXVII at
5482.

Defense counsel also movet f Istril on the ground that the cumulative

effect of the errors warranted a mistrial, Ci# ne example of such errors that the
prosecutor “pulled the trigger on the firearm i pr of the jury three times,
which is demonstration.” R. CXVII at 5482-83.

sel a d “that this was an

Improper demonstration to cause unfair prejudice to the Defe t by inflaming the
prejudices and — [sic] of the jury when they themselves picture the situation as the
prosecutor is discharging the firearm in their presence.” R. CXVII at 5483.

In ruling on the motions for mistrial, the court acknowledged that he “clearly

saw Mr. Rubin move his body in the direction of the family” when he stated that

everyone had been waiting for this trial and the verdict. R. CXVII at 5486. That
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was the reason the judge sustained defense counsel’s objection. ld. Although stating
that he did not “think it was so overt that it’s going to cause the jurors to totally
disregard all of the law and all of the — from the jury selection to the law that we
provided in the case,” His Honor made it clear that “the record needs to reflect that

| did see Mr. Rubin move his hands and body, turn his body in the direction of the

family . . . at the tifl€ h¥ made that statement.” R. CXVII at 5487. The motion for

mistrial was deni th und, with the court reserving ruling on the argument

that the dry-firing of tf% pist not an improper demonstration. R. CXVII at
5488.

The jury returned a verdict ®f ty oR count one for first degree murder,
guilty on count two of attempted premewtat rstdegree murder with a deadly
weapon, guilty on counts three and four of kig@appi ith a firearm, guilty on
counts five and six of robbery with a firearm and g\ nt seven of sexual
battery with a deadly weapon. R. CXVII at 5504.

The Guilt Phase:

Following the guilt phase, the penalty phase commenced. Both sides called
witnesses and presented oral argument to the jury. R.X. On October 5, 2012, the

jury returned its Advisory Sentence which stated: “A majority of the jury, by a vote
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of 9 to 3, advise and recommend to the court that it imposed the death penalty upon
Joel Lebron.” R.10673.

The Spencer Hearing:

A Spencer hearing was conducted on January 25, 2013. R. MXXV at 6175-
6252. Sentencing was scheduled for January 31, 2013. R. MXXVI at 6253.

At the Spenclt hXaring, the defense called as a witness Brad Fischer, PhD, a

?ﬁ. MXXV at 6178. Dr. Fischer is a Harvard graduate
who wrote a dissertatidn in d of “prediction of dangerous behavior.” R.
MXXV at 6179. He is licensed ?
R.MXXV at 6180. Dr. Fischer exami

background, and observed that there ha n

clinical forensic

arolina as a clinical forensic psychologist.
Lelxon, conducted investigation into his
nts of violence involving Mr.
Lebron since his arrest in 2002 on the charges + \R. MXXV at 6190. He
summarized Mr. Lebron’s behavior as follows: “He ers ho gets along very
well. He does a very good job with laundry. He—~he has ho ems with officers.
He has no problems with the inmates.” R.MXXV at 6191. When asked whether he
had “reach[ed] an overall conclusion as to Mr. Lebron’s likelihood of future danger,”
testified “[t]hat he will continue to behave the way he has been behaving.” R.MXXV

at 6191.
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Dr. Fischer continued: “He’s never gotten in trouble, and | don’t see any
reason why he would change. He’s—he’s a religious person.” R.MXXV at 6191.
Dr. Fischer, when asked whether Lebron “would have a low likelihood of future
dangerousness,” he answered as follows:

A.  The answer is yes from two perspectives. One is you asked me
to do the evaluation, which | did, and that’s my opinion.

that if you look at the data, all the numbers
a high I r many prisoners. But in his case, it’s

But, in other wo I ok a—even a rougher prisoner, the
chance—it’s usual that we’re having a disciplinary,

especially on a contintoygasis.\ But he’s that exception that

falls in the none categor

R.MXXV at 6193-94 (emphasis added).
The defense next called a corrections office e. RMXXV at 6222.
Officer Frade had been a corrections officer at Metro Facility where
Mr. Lebron had been held prior to trial. R.MXXV at 6222#23. He first met Mr.
Lebron about five years prior to the Spencer hearing. R.MXXYV at 6223. His duties

including supervising Mr. Lebron, feeding him, and otherwise attending to him. Id.

Officer Frade described Lebron as “a unit trustee,” which meant that he had been
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appointed by supervisors to a position of trust after analyzing his records. R.MXXV
at 6223.

Officer Frade testified that someone who is violent or who had disciplinary
reports would not normally be classified as a trustee. R.MXXV at 6224. Office
Frade had interaction with Lebron on a daily basis, and never observed any acts of

violence, probl

WOther inmates, or problems with corrections officers over
the several years %}I. R.MXXYV at 6222.

The defense nexttoffer evidence an affidavit to establish the fact that,
at Lebron’s direction. His at ?@Ched the State on two separate occasions
offering to plead guilty to the chardes @w. R.MXXV at 633. “Those offers
were not accepted by the State.” 1d. foMewi e testimony of the two witnesses
and the offer of the subject affidavit regarding t@ ple ron’s attorney asked the
Court to take judicial notice of Lebron’s “behavior Waich w ithout any incident
during the course of the trial, particularly during the testimo nd also during the

receipt of the two verdicts from the jury, including the verdict of guilty and the

verdict in which the [death] recommendation was reached.” R.MXXV at 6233-34.
The defense asked the court to take judicial notice of “[t]he relative ages of all five

Defendants, particularly the Caraballos brothers.” R.MXXV at 6234,
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Thereupon, the court asked whether there was “[a]nything else from the
defense.” R.MXXV at 6235. Counsel responded “As to the Spencer hearing, no,
Your Honor.” R.MXXV at 6235.

The parties were invited to make closing arguments in written form.

R.MXXYV at 6244.
At no tirmthe Spencer hearing did the trial court offer Lebron the
opportunity to beNa#®rd i on. He did not speak at that hearing. R.MXXYV at

6175-6252.
Prior to the sentencin ?ﬁ
PiYso

Support of a Sentence of Life in

e Defendant filed his Memorandum in
ithoyg Parole. R.LXXI at 11612. In that
memorandum, the defense argued “that ITeosj@ of & death sentence would violate
ighth, and Fourteenth
Amendments, United States Constitution, and Ar 9, 16, 17 and 22,

Florida Constitution. R. LXXI at 11623. The basis for that ment was set forth

in the memorandum as follows:

Pursuant to §921.141(2), Florida Statutes, the jury must determine
“whether sufficient aggravating circumstances exist as enumerated in
(5).” The defense asserts that Defendant is entitled to a jury finding
pursuant to Florida law. Moreover, the United States Supreme Court
Ring v. Arizona, 526 U.S. 584 (2002), ruled that “If a State makes an
increase in a defendant’s authorized punishment contingent on the
finding of a fact, that fact must be found by a jury beyond a reasonable
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doubt.” Additionally, “[A]ll the facts which must exist in order to

subject the defendant to a legally prescribed punishment must be found

by the jury.” Id.

R. LXXI at 11623.

The State also filed a Sentencing Memorandum. R. LXXI at 11643. That
memorandum addressed only the Defendant’s arguments concerning the absence of
aggravating fac@he presence of mitigators. The State made no argument
concerning the ?sl Issues raised in the Defendant’s Sentencing
Memorandum. R. LX

atl 1661.
The court entered a Sent ?er onJanuary 31, 2013. R. LXXIl at 11662.
nalth

In that order Judge Thomas fou e Shje established beyond a reasonable

doubt the aggravating circumstance er 1.141(5), Fla. Stat., that “the
Defendant was previously convicted of anoi{g@r c felony or of a felony
involving the use or threat of violence to the person.\R. L X 2t 11664.

Next, Judge Thomas addressed the aggravating circ ance described in
8921.141(5)(d), that “the capital felony was committed while the defendant was
engaged, or was an accomplice, in the commission of, or an attempt to commit, or

flight after committing or attempting to commit any: robbery, sexual battery, or

kidnapping,” holding that “[t]he evidence established the existence of this
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aggravating circumstance beyond a reasonable doubt.” R. LXXI at 11665. The
court assigned that aggravator great weight. Id.

Next, the trial court found that the State had proven beyond a reasonable doubt
the aggravator set forth in 8921.141(5)(e), that “the capital felony was committed

for the purpose of avoiding or preventing a lawful arrest.” R. LXXI at 11665. The

sentencing order fo@d Xat “[t]his aggravator was proved beyond a reasonable doubt

and [Judge Thom ssi Is aggravtor factor great weight.” R. LXXI at 11667.
The trial court Yext e
aggravating factor of “the tal
pursuant to 8921.141(5)(f), Fla. Stet. e triy) court found “that the murder was
motivated by pecuniary gain as evideheed the, Defendant’s armed robbery
conviction in this case.” R. LXXI at 11667. hg&ddr whether the aggravator
in question could be considered over an objection {f “imp r doubling” Judge
Thomas ruled that it was not improper to consider the aggrava the circumstance

where “there are two or more enumerated felonies committed during the course of

red whether the State had established the

y was committed for pecuniary gain,”

the murder, and one involves obtaining money and one does not involve obtaining
money.” R. LXXI at 11667. Noting Lebron’s conviction of “armed kidnapping and
armed sexual battery, crimes which do not involve obtaining money,” the trial court

found that it “‘can consider pecuniary gain as a valid aggravating circumstance,”
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found that “this aggravating [circumstance] has been established beyond a
reasonable doubt by the evidence,” and assigned “this aggravator some weight.” R.
LXXI at 11667-68.

The fifth aggravating factor considered by the trial court was whether “the
capital felony was especially heinous, atrocious, or cruel,” pursuant to
§921.141(5)(h).
shooting, when it™N ® the sense that it is not set apart from premeditated
murders, is as a matter of la ous, atrocious, or cruel’ within the meaning of
statute providing the death p ?f&s aggravator,” Judge Thomas determined
that all of the circumstances of this as@/ere summarized] found that “[t]his

iy

roys,” and “conclude[d] that this

LXXI at 11668. Although recognizing “that a murder by

murder was both merciless and unneces
aggravator was proven beyond a reasonable XI at 11669. The court
assigned that aggravator great weight.
The final aggravator considered by the trial court, pars 0 8921.141(5)(h),
whether “the capital felony was a homicide and was committed in a cold, calculated,
and premeditated manner without any pretense of moral or legal justification.”
Judge Thomas ruled that “[t]he totality of circumstances clearly establishes this

aggravating circumstance was established beyond a reasonable doubt and this Court

will assign it great weight.” R. LXXI at 11671.
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Judge Thomas in his Sentencing Order next considered the both statutory and
non-statutory mitigating factors. R. LXXI at 11671-675. First His Honor found that
“[t]here was no evidence that the defendant was under extreme duress or under the
substantial domination of anyone.” R. LXXIl at 11672. Therefore, the court assigned

that mitigator “no weight.” 1d.

Next, aItWing that “[t]here is no doubt that Mr. Lebron, early in his
life, suffered fro ?sin injury,” in addressing the factor of “[t]he capacity
of the Defendant to apyreci criminality of his conduct or to conform his
conduct to the requirements of ?&ng] substantially impaired, Judge Thomas
found that “there is absolutely n& ey@ence \n this record that the brain injury
contributed in any way to his behavior n cogmission of this crime or any
time thereafter,” and found that there was “neggoub Lebron appreciated the
criminality of his conduct,” assigning “no weight ator.” R. LXXI at
11672.

Next the court found that the mitigating circumstance of “[t]he age of the
defendant at the time of the crime” as inapplicable because Mr. Lebron was “in his

early twenties at the time of this murder.” R. LXXI at11672. Therefore, finding that

the aggravator “does not apply,” the trial court “assigns it no weight.” Id.
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Judge Thomas next addressed the non-statutory mitigating factors presented
by the defense, assigning “little weight,” to those mitigators “individually and
collectively.” Those non-statutory mitigators were summarized in the Sentencing
Order as follows:

Non-Statutory Mitigating Factors

The d@en¥ asked this Court to consider other (non-statutory)
mitigating ci ces including: Joel Lebron grew up in extreme
poverty; JO essed extreme domestic violence in the home;
Joel Lebron’s n adulterer; Joel Lebron’s father was an

bro

alcoholic; Joel L&ron ed extreme violence in his neighborhood;
Joel Lebron grew u the worst neighborhoods in Puerto Rico;
Joel Lebron suffered a Sej@bus ntas a child; Joel Lebron sustained

traumatic brain injury; received substandard medical
attention in Puerto Rico aft
medical records show that deRgndant “regeived a head CT without
contrast which showed evidence df=in nigl hemorrhage evidence
to suggest a depressed cranial vault YCtjlle; Jov| Lebron was treated
for post traumatic epilepsy at age 7; Joe ered further head
injury after his accident; Joel Lebron ha ible male role
models; Joel Lebron brain injury occurred at ailN
development; Joel Lebron lost most of his fter the
accident; Joel Lebron had to be retrained to walk an his hands;
Joel Lebron walked stiffly for weeks after the accident; 9oel Lebron had
to wear diapers again at age 4 or 5; Joel Lebron did not receive
appropriate rehabilitation during his convalescence; Joel Lebron had a
poor self-image; Joel Lebron suffered hair loss; Joel Lebron grew up
with constant debilitating headaches; Joel Lebron continues to suffer
headaches; Joel Lebron grew up with episodic loss of consciousness;
Joel Lebron was taunted at school and called monkey boy because of
his neurological tick and scratching and sniffing himself; Joel Lebron
missed an important part f his childhood while recuperating; Joel
Lebron was referred to as the “dead one” by one of his teachers; Joel
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R. LXXI at 11673-75.

Lebron lacked social skills and had trouble making friends; Joel Lebron
went only to the 7" grade[;] Joel Lebron suffered physical and
emotional abuse at the hands of his older brothers; Joel Lebron[‘s]
father abandoned the family when Joel Lebron was 9 years old; Joel
Lebron’s father was violently sodomized and burned to death; Joel
Lebron had trouble doing simple tasks growing up; Joel Lebron could
not learn fluent English despite classes; Joel Lebron suffered his
mother’s loss shortly after moving to Florida and shortly before the
incident; Joel Lebron was good with his sister’s children; Joel Lebron
started using drugs again in Orlando; Joel Lebron has loss of impulse
control; Joel @EbXon is unable to reason abstractly due to head injuryf[;]
Joel Leb rotheg was fatally shot in jail; Joel Lebron’s family was
dysfunctio his ers were convicted of serious crimes; Joel
Lebron has defig to his frontal lobe that affects executive
functioning; Joe damaged frontal lobe; Joel Lebron had

poor parental modeh Lepron had a drug abuse problem; Joel
Lebron had an abnormal gfain; Lebron’s SPECT scan is consistent
with the purported mec ildhood injury; Joel Lebron’s
SPECT scan showed a perfuSio b the right frontal cortex with

bilateral frontal cortices; Joel L gntal lobe dysfunction; Joel
Lebron would “zone out” since ; Joel Lebron has an
extremely low probability of fut ness; Joel Lebron
exhibited exemplary court room behavis on showed some
level of remorse; and after his arrest, JOS ¢ operated with
police.

The Sentencing Order next addresses the issue of “proportionality.” R.LXXI

at 11675. Stating that the court “had considered the totality of the circumstances of
this case in comparison with other cases and sentences and reported decisions,” His
Honor “conclude[d] the facts of this case militate in favor of the imposition of the

death penalty,” without expressly comparing the facts of this case to any reported
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death penalty decision. R. LXXI at 11676. The order concluded by sentencing Mr.
Lebron to Death. R. LXXI at 11676. A judgment of conviction and sentence were
rendered on February 7, 2013. R. LXXI at 11680, 11683.

Defendant’s Motion for New Trial:

Defendant filed a motion for new trial. R. LXXI at 11688. The grounds for
that motion incWrgument that a new trial should be granted because “[t]he
only evidence o ?*ontention that Defendant Lebron fired the murder
weapon killed Ms. Angtl an d Mr. Portobanco is [Mr. Lebron’s] purported
statement according to the stat ?etective Marrero.” R. LXXI at 11689.

Defendant next argued that Y t]@Court\yrongfully and repeatedly informed

the jury venire out of which the jury was“efos at they did not have the power of

pardon during the guilt phase of the trial,” whicggerro compounded when the
court later refused to modify the jury instruction, as gste the defense, which
also states that the jury cannot pardon during the guilt phase e trial.” R. LXXI

at 11690-91.

The Frye Hearing:

The defense sought to introduce into evidence testimony of Dr. William
Lambos, PhD, regarding his opinion of Lebron’s mental state based upon a test

called a computerized quantitative electroencephalogram, referred to throughout the
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proceedings as a “QEEG” study. R.LII at 8072. The State sought to exclude Dr.
Lambos’ testimony pursuant to Frye v. United States, 293 F.1013 (1923). Id. ina
motion filed seeking to conduct a hearing pursuant to the Frye case, the State
explained that it “challenges the reliability of the QEEG study, the procedure used,
the administration by Dr. Lambos, the norms used for comparative purposes, the

improper use of L [low resolution brain electromagnetic tomography]” from

the study. R.LII 2. rye hearing was conducted over two days in August

of 2012. R.LXXXVIIl%t 13 . That hearing was conducted jointly with the

?‘he admissibility of the QEEG study in the
-1 y'ac unrelated to the Lebron matter.

th

Frye hearing involving the sa

case of State v. Escobar, F89

R.LXXXVII at 1342,

At the Frye hearing, the State conc EG—which had been
available since at least 1996 and used in the scientify¢ Com Ity—was not a new
and novel science, but contended that QEEG was not geng@@My accepted in the
scientific community for the purpose offered by the defense in the present case: to
diagnose traumatic brain injury. R.LXXXVIII at 1355-58. Following that hearing,
the trial court granted the State’s motion to exclude the testimony concerning QEEG,

holding that “[t]he defendant has failed to demonstrate by a preponderance of the

evidence that both the underlying scientific principles and procedures for the
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guantitative electroencephalogram testing are generally accepted within the
scientific community for evaluating patients with traumatic brain injury.” R. LVIII
at 9317.

SUMMARY OF THE ARGUMENT

This Court should reverse Lebron’s conviction and death sentence for a

variety of reasons post-Miranda statements should have been suppressed

because his pur ?‘of Miranda rights was involuntary and coerced.

Without those statements, a j t of acquittal should have been granted.
Lebron’s death senten ?v

in Hurst because the trial court erroNeo

of the existence of aggravating circumstamees

ersed under the Supreme Court’s decision

failyg to require the jury to make findings

The trial court erroneously denied Lebregs m for mistrial based upon

Agent Hernandez’s statement that this was the wors\¢rime er saw. The agent

improperly compared this crime to the facts of other cases that@@#jury never learned
about.
A mistrial should have been granted due to the State’s violation of Postel

during opening statement. The jury was provided with implied hearsay by the

opening statement which informed the jury that police started looking for Lebron
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after taking co-Defendants into custody and apparently learning information from
them that would be hearsay.

The trial court erred in denying a mistrial based upon the effect of the victim’s
mother in the courtroom, as to whom the prosecutor implied a connection with the

prosecution.

Lebron’s de
informed of his r o al

The trial court erkoneo

tence must be reversed because he was not expressly

at the Spencer hearing.
cluded evidence of a QEEG study under Frye.
lish

That evidence would have est umatic brain injury that was relevant to

Lebron’s mental state.

The trial court erroneously instru 0 as to deprive it from its just

pardon power. Florida cases recognize that jur [nstructed in such a way

to permit the exercise of such power. By instructinqthe juryfust return a verdict

only under the law, that negated the jury’s pardon power.

The trial court erred in denying the Defendant’s motion for mistrial for the
State’s repeated and improper dry-firing of the revolver used to kill Ms. Angel by
clicking the hammer of the revolver in the presence of the jury, the State violated the
Golden Rule by instilling fear and dread into the jury.

The cumulative effect of all these errors necessitate reversal.
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ARGUMENT

LEBRON’S POST-MIRANDA STATEMENTS
SHOULD HAVE BEEN SUPPRESSED BECAUSE HIS
PURPORTED WAIVER OF MIRANDA RIGHTS
WAS INVOLUNTARY AND COERCED

A. Introduction:

This Coudt sHlu verse Lebron’s conviction because it was improperly

obtained through the J of his inculpatory statements in violation of his

Miranda rights. His purp r Qf those rights was ineffective because it was

involuntary and coerced. Alth (rd District Court of Appeal reversed

Irgada statements, this Court has the
g

for immediate review of the Third District’s erro

Judge Thomas’ order suppressing thosqpost-

power to determine the suppression issue in ecause there was no avenue

B. The Third District’s Decision is Not the La

The State appealed the trial court’s order granting Defefldant Lebron’s motion
to suppress his pre-Miranda and post-Miranda statements as an “Order Granting
Defendant, Joel Lebron’s, Motion to Suppress Statements Made At The Police
Station.” R. XXXV at 5462. The State took a non-final appeal to the Third District

Court of Appeal pursuant to Fla. R. App. P. 9.140(¢c)(1)(B) (“state may appeal an
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order . . . suppressing before trial confessions, admissions, or evidence obtained by
search and seizure.”). The Third District affirmed the suppression of his pre-
Miranda statements but reversed the suppression ruling with regard to the Lebron’s
post-Miranda statements. See R. XLIV: 6601-10, reported at State v. Lebron, 979
So. 2d 1093 (Fla. 3d DCA 2008).

Following t ird District’s ruling, Lebron continued to preserve his

objections to the ssibyj f the subject statements. Lebron anticipates that the

State may contend he ca&not y issue regarding the suppression of the tainted
t under the law of the case doctrine. The
doctrine provides that “a legal Jec#n mide at one stage of the litigation,
unchallenged in a subsequent appeal whemtheg@ortyunity existed, becomes the law
nd

of the case for future stages of the same litigati rties are deemed to have

waived the right to challenge that decision at a later thqgé.” Up/@d States v. Escobar-

Urrego, 110 F.3d 1556, 1560 (11th Cir. 1997). The dispositiy@duestion is whether
the Defendant had an actual opportunity to challenge the decision.

Lebron did not have the opportunity to challenge the Third District’s decision
regarding the suppression issue. The only possible basis for such challenge in this

Court at that time would have been by invoking this Court’s original jurisdiction

under Rule 9.030(a)(3), which provides: “The supreme court may issue writs of
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prohibition to courts and all writs necessary to the complete exercise of its
jurisdiction, and may issue writs of mandamus and quo warranto to state officers and
state agencies. The supreme court or any justice may issue writs of habeas corpus
returnable before the supreme court or any justice, a district court of appeal or any

judge thereof, or any circuit judge.” Fla. R. App. P. 9.030(a)(3).
Prohibitiwhe appropriate tool for revoking an order already entered.
See Englishv. M ?% 2d 293, 296-97 (Fla. 1977). Mandamus is typically
used to require a goverrinent perform a nondiscretionary duty or obligation
that he or she has a clear legal ?«form,z and quo warranto is used to test a

e st§e.3 ). Ergo, it would not have been

person’s right or privilege arising ¥0

appropriate for Lebron to petition this COutt f iefusing any one of those writs.

“The purpose of a writ of habeas corp

s to sNre into the legality of a
prisoner’s present detention.” Wright v. State, 857 SOY 61 (Fla. 2003). Ergo,
ra

it would not have been appropriate for Lebron to petition of habeas corpus,

or any other extraordinary writ, either. Therefore, Lebron until now did not have

2 See Austin v. Crosby, 866 So. 2d 742, 743 (Fla. 5th D.C.A. 2004) (holding that
mandamus may only be granted if there is a clear legal obligation to perform a duty
in a prescribed manner).

3 See Ex parte Smith, 96 Fla. 512, 118 So. 306 (Fla. 1928).
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any actual opportunity to challenge the Third District’s decision, and the law of the
case doctrine is inapplicable.

Even assuming arguendo that the law of the case doctrine was applicable, this
Court has determined it has jurisdiction in a death penalty case to “reconsider” a
suppression issue decided by a District Court of Appeal on interlocutory appeal. See

Preston v. State, 44 SAq_2d 939, 942 (Fla. 1984); see also Ross v. State, 45 So. 3d

403 (Fla. 2010) sin onvictions and sentences of death of defendant on a

suppression issue pursusint tog datory jurisdiction under Article V, Section 3,

of the Constitution of the St f F ). In Preston, the Court noted the law of

the case doctrine applied, but folhd gcons\deration” was warranted under the

following analysis:

which have been
sey, 384 So.2d

We do recognize the general rule that al
adjudicated become the "law of the case."

24, 28 (Fla. 1980). However, an appellate couNdoes the power to
reconsider and correct erroneous rulings not hat such
rulings have become the law of the case. Strazzul ndrick, 177

So0.2d 1, 4 (Fla. 1965). Reconsideration is warranted only in exceptional
circumstances and where reliance on the previous decision would result
in manifest injustice. When the Fourth District transferred the
interlocutory appeal in this case to this Court, we stated that
interlocutory appeals under article V, section 3(b)(3) of the constitution
are confined to orders "passing on a matter" which on final judgment
would be appealable to this Court. State v. Preston, 376 So.2d 3, 4 (Fla.
1979). We noted that routine interlocutory orders, such as the
suppression order at issue here, could be appealable to this Court if a
conviction is had and a death sentence imposed. Id. For these reasons,
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we declined jurisdiction to hear the appeal at that time. We now find
that we do have jurisdiction of this cause and that reconsideration of the
suppression issue is proper. Section 921.141(4), Florida Statutes
(1981), mandates automatic and full review of a judgment of conviction
resulting in imposition of the death penalty. This Court has determined
that the statute requires that "in capital cases, the court shall review the
evidence to determine if the interest of justice requires a new trial." Fla.
R. App. P. 9.140(f). The interest of justice, substantive due process
requirements and Florida's constitutional and statutory scheme of death
penalty review jurisdiction support our decision to review this issue.

Preston v. Stateg4 d at 942. The same considerations apply in this case.

Accordingly, the Court dRqnsider, or reconsider, as the case may be, this issue.

C. Standard of Reng

“[1]f a defendant confess ystodial interrogation, in order for the

confession ‘to be admissible in a cgni 130 the State must prove that the

The State bears the burden of proving that #e waiver of
the Miranda rights was knowing, intelligent and voluntary. See Sliney,
699 So. 2d at 667; Thompson v. State, 548 So. 2d 198, 204 (Fla.
1989). Moreover, where a confession 1is obtained after the
administration of the Miranda warnings, the State bears a "heavy
burden™ to demonstrate that the defendant knowingly and intelligently
waived his or her privilege against self-incrimination and the right to
counsel, especially where the suspect is a juvenile. Colorado v.
Connelly, 479 U.S. 157, 167, 93 L. Ed. 2d 473, 107 S. Ct. 515
(1986); Fare, 442 U.S. at 724; Miranda, 384 U.S. at 475; W.M. v. State,

53
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

585 So. 2d 979, 981 (Fla. 4th DCA 1991). The State must establish its
"heavy' burden" by the "preponderance of the evidence." Connelly, 479
U.S. at 167-68; see Balthazar v. State, 549 So. 2d 661, 661 (Fla.
1989); W.M., 585 So. 2d at 983. As the United States Supreme Court
has made clear, the ultimate issue of voluntariness is a legal rather than
factual question. See Miller v. Fenton, 474 U.S. 104, 109, 88 L. Ed. 2d
405, 106 S. Ct. 445 (1985).

739 So. 2d at 575.
“‘[U]nless a til [the Miranda] warnings and waiver are demonstrated by
the prosecution X trj, n0 dence obtained as a result of interrogation can be used

against [the defendan Ramj 739 So. 2d 573 (quoting Miranda v. Ariz., 384

urter
“because of the tremendoudgPei1

and the significant potential fo
physical--in obtaining such st
confession law has always been against one thing--
coercion. . . . The test thus is one of or free will, which
is to be determined by an examinalN{n totality of the
pnation is to be
ultiplicity of

U.S. 436, 479 (1966)). Thi explained in Ross that
ded confessions by our courts
Kn--both psychological and

omp
ment main focus of Florida

made by the judge, in the absence of the jury, b
factors, including the nature of the questioning its

45 So. 3d at 413-14 (quoting Traylor v. State, 596 So. 2d 957, 964 (Fla. 1992))
(emphasis added).

“The issue of involuntariness and coercion directly implicates the defendant’s
constitutional right against self-incrimination under both the Fifth Amendment and

article I, section 9, of the Florida Constitution.” 45 So. 3d at 423. “In reviewing such

54
WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

challenges, courts must remain vigilant regarding whether a defendant was given an
actual choice in order to guard against the potential danger of violating a defendant’s
constitutional right against self-incrimination.” Id. 419.

Accordingly, the issue for this Court to decide is not only whether the FDLE
agents deliberately withheld the Miranda warnings in an impermissible “question
first and warn I%iquue under Missouri v. Seibert, 542 U.S. 600 (2004); but
additionally whete® und totality of the circumstances, the alleged waiver by

t

Lebron was indeed vol

ary ing, and intelligent, and whether the statements

made after the waiver were “vgunt nder Or. v. Elstad, 470 U.S. 298 (1985),

and Ramirez. See Ross, 45 So. 3d &2 4

D. The Circumstances of Lebro ed Post-Miranda Confession:
FDLE Agents Marrero and Hidalgo arre Le April 29, 2002 around
I

18 *R.V at909. The

1:00 a.m., at an apartment complex in Orlando. R.
Agents arrested Lebron at gunpoint, placed him against a wal @d handcuffed him.
R. IV at 647; R. VI at 912-913, 975). Neither Agents Marrero nor Hidalgo
administered the Miranda rights to Lebron at that point. R.IV at 622. Deputy
Armando Sarabia, who later was present at Lebron’s interrogation, was also present

at his arrest. R. V at 734). Deputy Sarabia did not administer Miranda rights to

Lebron.
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Shortly after the arrest, the police had Lebron strip naked in the parking lot of
the apartment complex, and took his clothes, including his underwear, and his
eyeglasses from him. R. IV at 648-650; R. VI at 977-978. He was then clothed in a
paper gown and handcuffed. R. IV at 649. The Miranda rights had not been

administered to Lebron at that point. R.IV at 622.

Agents Wd Hidalgo then placed Lebron near a marked unit to wait
to be transferred ?*dquarters, at which point they allowed his sister’s
boyfriend, Quinonez, who h
Lebron, though they knew on

informed the police that Lebron h actigg strangely since Sunday morning,

rmed them of Lebron’s location, to confront

s very upset with him. Quinonez also
that he smoked marijuana, and had pro
surprisingly, Quinonez got within five to ten fL and shouted and cursed
at him for several minutes until he was stopped. R.\{I"at 9 he Miranda rights

had not been administered to Lebron at that point. R.IV at'62

S inking. R.IV at 657-58. Not

Deputy Sarabia drove Defendant to the FDLE Regional Center in Orlando and
brought him into a squad room at 2:42 a.m. on April 29". R. IV at 618, 621, 651.
The Miranda rights had not been administered to Lebron at that point. R.I1V. at 622.
Agent Hidalgo testified that he came into contact with Lebron at headquarters,

variously, at about 2:30 a.m., 2:42 a.m., or 3:00 a.m. R. VI at 916, 918, 981. Hidalgo
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did not reintroduce himself to Lebron, but just sat down at the table where Lebron
was sitting. R. VI at 916, 982. Hidalgo was wearing a t-shirt, shorts and sandals and
was not in uniform. R.1l at 367; R. V. at 883. The Miranda rights had not been
administered to Lebron at that point. R.IV at 622.

Detective Marrero arrived and found Defendant in the room with FDLE
Special Agent Wndez, Agent Hidalgo, and Sarabia. R. IV at 619, 651 and
724. Within a fe omeg@N\Marrero asked for a standardized tape recorder and

tapes to record a formaKstate

Lebron; Hidalgo called out for Agent King to
get the equipment, and Kin M left the room. R. VI at 917, 982. The
Miranda rights still had not been a Lebron at that point. R.IV at 622.

At this point Lebron began cryind=R. t 982. Agent Hidalgo had been
sitting at the table with Lebron for several min bef bron finally cracked. R.

V. at 918. According to Hidalgo, Lebron just began though he had not

Cly,
cried when Hidalgo had restrained him against the wall, when as arrested, when
his clothing was taken from him in the parking lot, or when Quinonez yelled at him.
R VI at 983. When Lebron began crying, Hidalgo “basically told him [] that I hoped
that he knew what kind of trouble he was in.” R.VI at 919. The Miranda rights had

not been administered to Lebron at that point. R.IV at 622.
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Agent Hidalgo admitted that he prompted Lebron with the expectation that
Lebron would respond, without first advising him of his Miranda rights. R.VI at
984. Hidalgo had interrogated hundreds of suspects at that point in his career, and
he had known to advise them of their Miranda rights or made sure that they had been
advised of their Miranda rights. R. VI at 970. He was well familiar with the

procedures of adviglg Y} suspect of Miranda rights. R. VI at 970. He had received

training regardin rro techniques, including ones that can be used to make

suspects feel comfortale wi and to talk about the suspected crime and the
suspect’s involvement. R. VI'ag@@70-
As anticipated by Agent Hi®al ebryp responded with a full confession,

including that he had been the person to

re 4. Pogtoblanco, that he had been the
person to shoot Ms. Angel, and that he had puliq the r twice and then a third
: at

time because it had not gone off the first two times Detective Marrero
was entering the room with the tape recorder in hand whe n was making his
emotional unwarned confession. R. IV at 622, 652. At that point both Agents left
the room to notify other investigators that Ms. Angel was dead. R.VI at 919.

No more than five minutes later (R. IV at 564, 574-575, 661; R. VI at 1006),

Detective Marrero returned to the squad room. R.IV at 661. Special Agent Eric

Hernandez and Deputy Sarabia were also with Lebron, with a tape recorder already
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on the table, by the time Agent Hidalgo returned to the squad room. R.VI at 923. It
was Agent Hidalgo who finally read the Miranda rights to Lebron from a standard
FDLE Miranda form. R. VI at 924, 988; Ex. 15 at R.I at 180. Hidalgo did not read
the introductory language at the top of the form to Lebron. R. VI at 991. He did not

explain the form to Lebron. R. VI at 992. He did nothing to explain how Lebron’s

right to an attorw work at that moment inside the FDLE headquarters in the
middle of the nig . VI 2-93.

Lebron had beenXryin Ahuously at the table for about thirty minutes by
the time he was finally admi ?&!anda rights, and the Miranda form was
I

signed at 3:15 a.m. R. VI at 995; 62N 663-64. Agent Hidalgo offered no

explanation whatsoever as to why he di

0 t fqr Lebron to compose himself
before advising him of his rights. R. VI at 995).~ghou inonez had informed the
police of Lebron’s alcohol and marijuana abuse, A Hid did not take blood
or urine from Lebron before administering the Miranda righ .1V at 687; R. VI
at, 988. Agent Hidalgo did not return Lebron’s eyeglasses either. R. IV at 652.
Lebron was making strange facial expressions during his post-Miranda
interview. R.IV at 671. Lebron’s post-Miranda statement took an hour to an hour

and a half (R.IV at 625-28; R. VI at 928-931), and an additional statement was

elicited thereafter by Deputy Sarabia. R. Il at 201; R. V at 726).
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E. Lebron’s Initial Unwarned Confession Was the Result of the
Custodial Interrogation the FDLE Agents Subjected Him to:

“[TThe process of in-custody interrogation of persons suspected or accused of
crime contains inherently compelling pressures which work to undermine the
individual's will to resist and to compel him to speak where he would not otherwise

do so freely.” Mirandg v. Ariz., 384 U.S. 436, 467 (1966). There is no doubt in this

there can be no question that the FILE offi
Miranda warnings to Lebron “prior to any ing.’\See Ramirez, 739 So. 2d at
576.

As to the term “interrogation” under Miranda, thi explained that
the term encompasses “other words or actions, by a state agent, that a reasonable
person would conclude are designed to lead to an incriminating response.” 1d. 573
(citing Traylor, 596 So. 2d at 966, n.17). “The concern of the Court in Miranda was

that the ‘interrogation environment’ created by the interplay of interrogation and

custody would ‘subjugate the individual to the will of his examiner’ and thereby
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undermine the privilege against compulsory self-incrimination.” R.I. v. Innis, 446
U.S. 291, 299 (1980). The Miranda Court specifically “included in its survey of
interrogation practices the use of psychological ploys, such as to ‘[posit]” ‘the guilt
of the subject,’ to ‘minimize the moral seriousness of the offense,” and ‘to cast blame
on the victim or on society.”” Id. (quoting Miranda, 384 U.S. at 450).

Agent H@omment to Lebron in the midst of Lebron’s emotional
break-down that ?‘t [Lebron] knew what kind of trouble he was in” (R.

e of

919), is precisely the t

logical ploy that posits guilt in the context of

blame and social mores. The'agausat atement was reasonably likely to elicit an

incriminating response from Lebrol bg@@se it\ygecessarily assumed Lebron knew of

the crimes for which he had been arres layed some serious role in those

crimes, which would subject him to a serious of e, and of which Lebron

should have something to say.
Moreover, the measures that the FDLE agents subjecte bron to en masse,

including handcuffing him, depriving him of his clothes and eyeglasses, and
exposing him to verbal assault by his brother-in-law after arrest, among other things,
certainly “reflect a measure of compulsion above and beyond that inherent in
custody itself.” See Innis, 446 U.S. at 300. Therefore, it is clear that these techniques

of persuasion, “amount to interrogation.” Cf. Innis, 446 U.S. at 299.
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F. The Tactics Employed by The FDLE Officers Rose to The Level
of The “Question-First Tactics” Identified in Missouri:

As demarcated by this Court in Ross, the first issue the Court must decide is
whether the tactics employed by the FDLE officers rose to the level of the “question-
first tactics” identified by the Missouri decision as effectively threatening to “thwart

Miranda’s purpose reducing the risk that a coerced confession would be

admitted.” See U.S. at 617. Very similar to the officer in Missouri,

who testified “that h ea scious decision’ to withhold Miranda warnings,

thus resorting to an interro nigue he had been taught,” 542 U.S. at 605-06,

Agent Hidalgo admitted that he usatory statement to Lebron with the

express expectation that it would elici®a resp See R. XXXV at 5449. Thus,

the failure to warn was certainly not “in go .7 Seg Missouri, 542 U.S. at 617

(14

(Breyer, J., concurring); compare Elstad, 470 U.S: atever the reason for

Burke's oversight, the incident had none of the earmark

Additionally, the record facts do not reasonably support a conclusion that the
Miranda warnings given to Lebron could have served their purpose because the
warning was clearly given “midstream,” not barely five minutes after Agent Hidalgo
elicited Lebron’s unwarned confession in the midst of his apparent emotional

breakdown, and while Lebron’s breakdown was visibly persisting. The fact that the
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FDLE agents had additionally subject Lebron to varying and continual stages of
psychological trauma, from the mortification of stripping naked in the parking lot,
to the exposure to verbal assault, in the two hours between his arrest and the eventual
administration of his Miranda rights.

“[Wlhen Miranda warnings are inserted in the midst of coordinated and
continuing inte@ they are likely to mislead and ‘depriv[e] a defendant of
knowledge essenya®to hj ility to understand the nature of his rights and the

"’ Ross, 45 So. 3d at 613-14. The timing and

consequences of aband8ning

setting of the first and the sec “r ” of interrogation occurring in the exact

same place, at the exact same taNe, @ the RDLE station house after arrest and

transportation of Lebron, the continuity Ofvagd®s FQLE personnel, and the degree
to which Agent Hidalgo’s questions treated thod@con nd” as continuous with
the first certainly indicate that the midstream MiraQda w g in this case was
ineffective. See id. 616. Indeed, the FDLE agents did not Se Lebron that his
prior statement could not be used. See R. XXXV at 5455. The impression that the
further questioning was a mere continuation of the statements would have been

reasonable with regard to the two sessions as parts of a continuum, in which it would

have been unnatural to refuse to repeat at the second stage what had been said before.
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“[AJllowing police to deliberately delay administering Miranda warnings
with the hope that the defendant will confess or make inculpatory statements and
then belatedly warn the defendant of the rights frustrates the prophylactic rule of

Miranda.” Ross v. State, 45 So. 3d 403, 423 (Fla. 2010). Accordingly,

G. The Alleged Waiver by Lebron Was Involuntary Under the
Totality of t Ircumstances:

Notwithst{n clear applicability of Missouri to the facts and

circumstances of this , this ourt has determined it must additionally consider

whether, under the totality cugastances, the alleged waiver by Lebron was

indeed voluntary, knowing, and er Elstad. See Ross, 45 So. 3d at 423.
A very notable difference between the &cums of this case and those of Elstad
Is the fact that the Elstad defendant made hIirg@ial uniyarned statement before he

was arrested and escorted to the back of the polic hen one of the two

r,
police who came to his home with a warrant for his ar he living room
with him, and the other was in the kitchen informing the deféndant’s mother of the
warrant. 470 U.S. at 300-01. Lebron’s initial unwarned statement was elicited by

Agent Hidalgo after he had been arrested, handcuffed, transported to the FDLE

facility, and subjected to significant psychological trauma that caused Lebron to
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actually suffer an emotional breakdown, which the FDLE agents clearly perceived
and exploited.
The Ross Court directs the following factors of consideration here:

(1) whether the police used improper and deliberate tactics in delaying
the administration of the Miranda warnings in order to obtain the initial
statement; (2) whether the police minimized and downplayed the
significance of the Miranda rights once they were given; and (3) the
circumstancesuyounding both the warned and unwarned statements

includingq‘th teness and detail of the questions and answers in
the first r of j ogation, the overlapping content of the two
statements, t [ and setting of the first and second

[interrogations], e cq
which the interro
continuous with the first
consider on a case-by-cas
intelligence, and language profi

of police personnel, and the degree to
estions treated the second round as
fon, there are other circumstances to
s the suspect's age, experience,

cy.
45 So. 3d at 424,

The three factors delineated above identj and discussed in the

(3

foregoing section. The FDLE officers’ failure togive “a areful and thorough

administration’ of the Miranda warnings” after Lebron’s ¥m al breakdown and
unwarned statements could not be more apparent in this case. See, e.g., Ramirez, 739
So. 2d at 575 (“When the police finally administered the Miranda warnings, the
administration was not careful and thorough. To the contrary, there was a concerted

effort to minimize and downplay the significance of the Miranda rights.”).
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Lebron’s purported waiver of his Miranda rights was not “the product of free
and deliberate choice rather than intimidation, coercion, or deception.” See Ramirez,
739 So. 2d at 575. Nor was the waiver made with “a full awareness of both the
nature of the right being abandoned and the consequences of the decision to abandon
it.” 1d. Accordingly, under the circumstances of this case it is not reasonable to find

that the warnings @ejvely advised Lebron that he had a real choice to either

provide a statem r st king even though he had already provided one, and

the tainted post-MirandX conf should have been suppressed in its entirety.

H. The Erroneous
Statements was Not Har

of Lebron’s Tainted Post-Miranda

““The erroneous admission of tained 1n violation of Miranda

rights is subject to harmless error analy 5 So. 3d at 434. “The
harmless error test places the burden on the State, e{iciary of the error, to
prove beyond a reasonable doubt that the error complai
the verdict or, alternatively stated, that there is no reaschable possibility that
the error contributed to the conviction.” Wilcox v. State, 143 So. 3d 359, 374 (Fla.
2014). Here, there was only flimsy circumstantial evidence other than Lebron’s own

statement to support his conviction. The error was harmful and reversal is required.
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LEBRON’S DEATH SENTENCE MUST BE REVERSED FOR
FAILURE OF THE COURT TO REQUIRE THE JURY TO
EXPRESSLY MAKE FINDINGS OF THE EXISTENCE OF

ONE OR MORE AGGRAVATING CIRCUMSTANCES

This Court should reverse Lebron’s death sentence and remand with
Instructions to impose a sentence of life imprisonment without parole. This case is

controlled by the Supreme Court of the United States’ decision in Hurst v. Florida,

136 S. Ct. 616,49 d 504 (2016). In Hurst, the U.S. Supreme Court held

that Florida’s death p dure, which does not require the jury to expressly

find aggravating circumst ates a criminal defendant’s Sixth Amendment

right to trial by jury.
Upon determining that Mr. Lefon’s degdl penalty was unconstitutionally

imposed contrary to the Supreme Court’s h t, this Court should follow

the procedure mandated by the recent amendme 75.082(2), Fla. Stat.

The Florida Legislature, appropriately reacting to t Court’s Hurst

decision amended the statute as follows:

(2) In the event the death penalty in a capital felony is held to be
unconstitutional by the Florida Supreme Court or the United States
Supreme Court, the court having jurisdiction over a person previously
sentenced to death for a capital felony shall cause such person to be
brought before the court, and the court shall sentence such person to
life imprisonment as provided in (1). No sentence of death shall be
reduced as a result of a determination that a method of execution is held
to be unconstitutional.
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Id. (emphasis added).
Therefore, Mr. Lebron should not be subjected to new sentencing
proceedings, but should receive life in prison.
1.

MOTION FO TRIAL BASED UPON AGENT HERNANDEZ’S
STATEMEM IS WAS THE WORST CRIME HE EVER SAW

THE TRIA; COURT ERRONEOUSLY DENIED LEBRON’S

The trial court d granted Lebron’s motion for mistrial based upon

1sQn of the egregiousness of the crime to others
zx s of law enforcement. His testimony

by Mr. Lebron and that he was

Agent Hernandez’s impro

he had experienced over his tw
that he “never heard a statement like tigt one”’gi
“not going to forget in my rest of my life informed the jury that the
crimes in question were the most egregious that dez ever had seen.
The agent’s personal experience is not relevant f Jhe issues in this
case. At the guilt phase, it was improper for the jury to heartestimony comparing
the crime to others. Lebron was unfairly prejudiced by the testimony and the mistrial
should have been granted.

Defense counsel did not open the door to Agent Hernandez comparing the

crime to others he had been involved with. When Lebron’s counsel challenged
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Agent Hernandez’s ability to remember all of the details from Mr. Lebron’s
unrecorded statement, he could simply have answered that the severity of the acts
permitted him to have a good memory of them, rather than telling the jury that this

was the worst crime he ever had been involved in. A mistrial should have been

granted.
V.
A MISTRIAL UL VE BEEN GRANTED DUE TO THE STATE’S
VIOLATION LL DURING OPENING STATEMENT
This Court should r Lebron’s judgment of conviction and sentence

based upon the trial court’s den tion for mistrial made concerning the

State’s improper opening statement. e Staté ights opening had informed the jury

that the reason Mr. Lebron became a suspe ecalse of what investigators had

learned while two of his co-Defendants were in C tated in opening that,
because “Victor was in custody, Mena was in custody /. , esult, they [the
police] knew the other people they were looking for.” R.CXWM at 4747.

That opening violated the prohibition against inferential hearsay forbidden by
Postell v. State 398 So. 2d 851 (Fla. 3d DCA 1981). In Postell, the court held that

where “the inescapable inference from testimony [concerning a tip received by

police] is that a non-testifying witness has furnished the police with evidence of the
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defendant’s guilty, the testimony is hearsay, and the defendant’s right of
confrontation is defeated, notwithstanding that the actual statements made by the
non-testifying witness are not repeated.” Id. at 854. This Court recognizes that it is
reversible error to allow such inferential hearsay in a criminal trial. See Keen v.

State, 775 So. 2d 263 (Fla. 2000). The conviction based upon such improper matter

should be reverﬂ}

Even if, in isolation, th

V.

TIVE EFFECT OF ALL
ESSITATE REVERSAL

rrors committed during trial do not

warrant reversal, the cumulative effec®f all should entitle Mr. Lebron to a

new trial. Therefore, the judgment of conv nd seRtence should be reversed.
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VI.

THE TRIAL COURT ERRED IN DENYING A MISTRIAL
BASED UPON THE EFFECT OF THE
VICTIM’S MOTHER IN THE COURTROOM

Although Judge Thomas ruled that the deceased victim’s mother, Ms. Osorio,

could remain in the courtroom during trial, her presence there was unfairly

prejudicial to trw,ant Lebron and a mistrial should have been granted based

upon her effect o jur noted above, the attention of the jury was drawn to
r

Ms. Osorio by news ca

asf upon during various stages of the proceedings.

She sat there are a pathetic Tiggre w, hich the State associated itself when the

prosecutor in closing argument spreéad J8 arm Rut gesturing to her and including her

in the prosecution team by saying that, ne Jalf years after the crime that

we’re all sitting here finally waiting. Everyons@@ Th wd
unfair and a mistrial should have been granted as a reS\t of th

presence engendered.

ice to Mr. Lebron was

ect of Ms. Osorio’s

VII.

LEBRON’S DEATH SENTENCE MUST BE REVERSED
BECAUSE HE WAS NOT EXPRESSLY INFORMED
OF HIS OPPORTUNITY TO ALLOCUTE

Following the penalty phase, the trial court conducted a hearing pursuant to

Spencer v. State 615 So. 2d 688 (Fla. 1993). In Spencer this Court addressed the
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procedure it had established for conducting sentencing proceedings in death penalty
cases by its earlier decision of Grossman v. State, 525 So. 2d 822 (Fla. 1988). This
Court explained what it had meant to accomplish in the Grossman case as follows:

We contemplated that the following procedures in sentencing phase
proceedings. First, the trial judge should hold a hearing to: a) give the
defendant, his counsel, and the State, an opportunity to be heard; b)
afford, if appropriate, both the State and the defendant an opportunity
to present acditiqpal evidence; c) allow both sides to comment on or
rebut infefm Many presentence or medical report; and d) afford
the defen no unity to be heard in person.

615 So. 2d at 690-91 (eMpha d). Thus, although capital defendants may not
make unsworn presentations' basor jury in the sentencing phase, “in Florida,
capital defendants have sufficientop@@rtunity to allocute before the judge at a
Spencer hearing.” Troy v. State, 948 So:™8d 6 48,(Fla. 2006).
In the present case, the trial court db affording Lebron the
I

opportunity to personally address the court by wa lo n. The trial court

should have addressed Lebron personally and informed hi S right to speak on
his own behalf. Such a similar right to allocution exists under the Federal Rules of
Criminal Procedure. There, the court must “address the defendant personally in

order to permit the defendant to speak or present any information to mitigate the

sentence.” Fed. R. Crim. P. 32(i)(4)(A)(ii).
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Courts in Florida have compared Fla. R. Crim. P. 3.720(b) to that federal rule
and recognized that “[o]ur courts have read rule 3.720(b) as requiring a trial court to
permit a defendant to make a statement to the court.” Jean-Batiste v. State, 155 So.
3d 1237, 1241 (Fla. 4™ DCA 2015)(noting, without distinguishing, the federal rule
“providing that before imposing sentence, the court must ‘address the defendant

personally in order mit the defendant to speak or present any information to

mitigate the sent

”).

This Court shoul | é apital defendant’s right to allocution under Rule

3.720(b) and Spencer in the sa the federal courts do, requiring the judge

to “address the defendant personalfty”’@d ad\yse him or her of that right. In this

case, following presentation of witnesse er ayidence by Mr. Lebron’s trial

The right of a capital defendant to allocute before sentencing is no less

important than other rights of which trial court judges must personally inform all
criminal defendants before they can be waived. Trial courts must personally address
defendants to determine the voluntariness of waivers of rights prior to accepting

guilty pleas, including “the right to be represented by an attorney at every stage of
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the proceeding . . . the right to plead not guilty or to persist in that plea if it has
already been made, the right to be tried by a jury, and at that trial a defendant has the
right to the assistance of counsel, the right to compel attendance of witnesses on his
or her behalf, the right to confront and cross-examine witnesses against him or her,

and the right not to testify or be compelled to incriminate himself or herself.” Fla.

R. Crim. P. 3.17{1}
This Cour lo ognized the importance of trial judges personally

informing defendants 0¥ the 4 they have prior to recognizing the efficacy of
?s required of the defendant as to any aspect
or proceeding of the trial, experierite rly ?¥gches that it is the better procedure

for the trial court to make inquiry of theheefe t and
of record. The matter would thus be laid to rest-@Am

n.l (Fla. 1986)(right to be personally preserX "a

waivers of such rights. “Wh

to have such waiver appear

State, 487 So. 2d 8, 11

critical stages of
proceedings)(emphasis added). See also Suarez v. Stat 0. 2d 1201 (Fla.
1985)(recognizing right of non-English speaking defendant to be personally
informed of his or her right to a simultaneous translation of proceedings through an
interpreter, unless an interpreter already has been provided); Harris v. State, 438 So.

2d 787, 797 (Fla. 1983)(holding that, “for an effective waiver [of the right to have

the jury instructed on all lesser-included offenses], there must be more than just a

74

WASSON & ASSOCIATES, CHARTERED
28 West Flagler Street, Suite 600 « Miami, Florida 33130 « (305) 372-5220 Telephone
WWW.wassonandassociates.com



http://www.wassonandassociates.com/

request from counsel that these instructions not be given. We conclude that there
must be an express waiver of the right to these instructions by the defendant, and
the record must reflect that it was knowingly and intelligently made”)(emphasis
added).

Other Florida courts have likewise held that waivers of valuable rights in

criminal trials mus
440 So. 2d 650 ; ?&1983), in which the court reversed the defendant’s
burglary conviction foNowi n-jury trial because “t]he trial court did not

as t

de expressly by the defendant himself. E.g., Cirio v. State,

inquire of defendant personal ther he understood his right to a jury trial

and whether he had voluntarily agréed aivishat right [and n]o written waiver of

2

defendant’s right to a jury trial was exce is added).

Specifically in the context of the right ofRg@locujefore sentencing, courts

of other states have held that the trial court must ad§éss t fendant personally

and obtain an express waiver of the right or reversal is require e Supreme Court

of Hawaii has recognized that right as follows:

State v. Chow recognized the fundamental importance of a
defendant’s right to pre-sentence allocution.20 77 Hawai’i 241, 246-47,
883 P.2d 663, 668-69 (App. 1994). Under Chow, trial courts must
ensure that its mandate is complied with during sentencing proceedings,
particularly as it is “essential to fair treatment.” Id. at 250, 883 P.2d at
672. Accordingly, “[t]rial judges before sentencing should, as a
matter of good judicial administration, unambiguously address
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themselves to the defendant” providing a personal invitation to speak
prior to sentencing. Id. at 248, 883 P.2d at 670 (quoting Green v.
United States, 365 U.S. 301, 305,81 S. Ct. 653,5 L. Ed. 2d 670 (1961)).
The right is one easily administered by the trial court by the following
inquiry: “Do you, . . . [(defendant’s name)], have anything to say before
| pass sentence?” Id. at 248, 883 P.2d at 670 (alterations in original)
(quoting Green v. United States, 365 U.S. 301, 305, 81 S. Ct. 653, 5 L.
Ed. 2d 670 (1961)).

State v. Phua, 353 P.3d 1046, 1059 (Haw. 2015)(emphasis added and footnotes

deleted).

In Chow, the erdate Court of Appeals held: “We know of no

effective or adequate man h.a defendant’s right of presentence allocution

may be constitutionally realize t ymatively require that the trial court

make direct inquiry of the defendant "gwish t ress the court before sentence is

imposed.” State v. Chow, 883 P. 3d 663 p. Haw. 1994)(emphasis

added).

The courts of Kansas similarly recognize the ofhe)efendant to be

expressly informed by the trial judge of his or her right to alldCution:

Contrary to the district court’s ruling, K.S.A. 22-3424(e)(4)
clearly requires the court to address the defendant personally and “ask
the defendant if the defendant wishes to make a statement on the
defendant’s own behalf and to present any evidence in mitigation of
punishment.” See State v. Heide, 249 Kan. 723, 822 P.2d 59 (1991)
(K.S.A. 22-3424[4], now K.S.A. 22-3424[e], unambiguously requires
the court to advise the defendant of the right of allocution).
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Soto v. State, 927 P.2d 954, 959 (Kan. Ct. App. 1996).
The Court of Appeals of Minnesota has stated:

Bye also argues that remand is appropriate because the district
court failed to afford him a chance to address the court before
sentencing. Before the court pronounces sentence, it must allow the
prosecutor and defense attorney an opportunity to make statements
relevant to the sentence. Minn. R. Crim. P. 27.03, subd. 3. The court
offer the defendant an opportunity for allocution.
I'gJso address the defendant personally and ask if the

I
ake a statement in the defendant’s own behalf
ny i ation before sentence * * *.”” |d.
State v. Bye, No. C4-0X1080Q4 Minn. App. LEXIS 530 (unpublished opinion

filed May 6, 2003)(emphasis gded ccord, State v. Young, 610 N.W.2d 361

@

before imposing sentence, “the court shall . . . ess fendant personally” and

(Minn. App. 2000).

Ohio has the same requirement: 2(A)(1) specifically provides that

inquire as to whether the defendant wishes to exerci3 his or A8 right to allocution.
The rule does not merely give the defendant a right to all on; it imposes an
affirmative requirement on the trial court to ‘ask if he or she wishes to’ exercise that
right.” State v. Campbell, 738 N.E.2d 1178, 1188-89 (Ohio 2000).

The failure to personally address Lebron and inform him of his right of
allocution deprived him of the opportunity to personally inform the court of relevant

factors, such as any remorse he may feel for the crimes in question, acceptance of
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responsibility, and other relevant mitigating factors. Therefore, the death sentence
should be reversed.
VIII,

THE TRIAL COURT ERRONEOUSLY EXCLUDED
EVIDENCE OF THE QEEG STUDY UNDER FRYE

This Court should reverse Lebron’s conviction and sentence based upon the

trial court’s errefeo ion of evidence concerning the QEEG study performed

upon him. That st T iftigduced, would have established the existence of

traumatic brain injury whi e been relevant both to the guilt phase and

penalty phase. That evidence ported Lebron’s position that he had

very low intellectual capacity and brai{functicn Jahich would be pertinent to issues

of guilt, including premeditation as well as 4 ilty, @s a mitigating circumstance.
The standard under which a trial court’s r -, ye is to be reviewed
by this Court is as follows:

The appropriate standard of review of a Frye i$Sue is de novo.
See Hadden v.State, 690 So. 2d 573, 579 (Fla. 1997). Thus, an appellate
court reviews a trial court’s ruling as a matter of law, rather than under
an abuse-of-discretion standard. When undertaking such a review, the
appellate court should consider the issue of general acceptance at the
time of the appeal rather than at the time of trial. 1d; Hayes v. State,
660 So. 2d 257, 262-64 (Fla. 1995)(finding a Frye test not properly
applied in light of a scientific report issued after the trial); Bundy v.
State, 471 So. 2d 9, 18 (Fla. 1985)(finding that in a case in which the
trial court failed to conduct a Frye hearing, hypnotically refreshed
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testimony was not shown to be reliable at the time of appeal). An
appellate court may examine expert testimony, scientific and legal
writings, and judicial opinions in making its determination. See
Flanagan v. State, 625 So. 2d 827, 828 (Fla. 1993)(finding, after an
examination of the relevant academic literature and case law, that sex
offender profile evidence was not generally accepted).

Casaminsky v. State, 132 So. 3d 678, 702-03 (Fla. 2013).

Applying the foregoing standard, this Court should determine that the QEEG

study is generad} (n the scientific community as of the time of this appeal.
Dr. William Lambos,% sychologist testified about peer reviewed studies
that utilize QEEG as hav@s d in comparing an individual to normative
databases. R. XCI at 1922. H | t the software used in this case called
NeuroGuide has been used since 200@ 1910. That software has been

registered with the federal Food and Drug Istraion. R. XCI at1911. That

registration establishes the appropriateness of th analysis “to be used

by qualified medical or clinical professionals for the stat ation of human
electroencephalogram or EEG.” R. XCI at1912. Dr. Lambod1dentified a 400-page
abstract of 795 peer-reviewed journal articles on LORETA, another software
program utilized in the QEEG study. R. XCI at1914. Several of those articles,
between 130 and 150 of which Dr. Lambos has read, support his sub-field which is

“[t]he use of QEEG to identify disregulations of the brain that impact behavioral
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functioning or behavioral health issues.” R. XCI at1919. The great weight of the
entire evidence at the Frye hearing established the general acceptance in the
scientific community of the QEEG study protocol.

In addition to the evidence presented at the Frye hearing below, other courts
have acknowledged the admissibility of QEEG testing in criminal cases to establish
brain damage. ans v. Stephens, 537 Fed. Appx. 326 (5" Cir. 2013). In
Pinter v. Shinseki . 09 : 2010 U.S. App. Vet. Claims LEXIS 2353 (CT App.

10)

Vet. Claims Dec. 10, urt reversed the Board of Veterans’ Appeals

its to a former soldier who had sustained

decision denying veterans diSajity
blows to the head and resulting cofcug®ons whjch he claimed led to a disability in

his left arm. In holding that a VA me(h ingtion was required to prior to

revealed an abnormal neurophysiologic pattern and inducg@/involuntary motor

activity in the left arm and shoulder that eventually involved both arms.” Id. at *3.

Thus, the court recognized the reliability and acceptance of the QEEG procedure.
In Sellers v. Ward, 135 F.3d 1333 (10" Cir. 1998), the court characterized as

“significant evidence the person facing death for three murders is not the person who

committed the crime [as included] a quantitative electroencephalogram test (QEEG)
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[which] disclosed Sellers has brain damage as a result of a closed head injury
suffered as a child.” Id. at 1337. In another case recognizing the admissibility of a
QEEG in a criminal case (albeit apparently discounting the weight to be given to
such a study due to concessions made by the expert who performed the study and

the testimony of a prosecution expert neurologist) the court noted the admissibility
of such eviden@rring to the fact that “petitioner’s trial counsel presented
numerous witnedse#®, in 00 (1) a clinical neurophysiologist who took a
) 0

petitioner’s qEEG was abno

guantitative EEG (qE joner’s brain in February 2003 and testified
v. Stephens, No. MO-07-CA-002-RAJ;
2014 U.S. Dist. LEXIS 16007 at *IN6 f@r.D. . Feb. 10, 2014). See also, Kendall
v. Colvin, No. 2:13-cv-259 TS; 2014 » LEXIS 4677 (D. Utah Jan. 13,

2014)(noting that “plaintiff underwent pro e called quantitative

electroencephalographic topographic brain mappi whi howed a possible

traumatic brain injury in the ‘mild range of severity’"an possible learning
disability in the ‘severe range of severity.”””) Id. at *3.

Other courts citing QEEG studies as evidence of brain injury include Smith v.
Ryan, No. cv-87-234-TUC-CKJ; 2012 U.S. Dist. LEXIS 171085 (D. Ariz. Dec. 3,
2012); Florman-Goforth v. Astrue, No. cv-10-2895-PJW; 2011 U.S. Dist. LEXIS

102940 (C.D. Cal. Sept. 9, 2011)(characterizing as “some objective evidence in this
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record of abnormal neurology . . . [plaintiff’s] EEG/QEEG testing, which revealed .

. that Plaintiff’s results were abnormal ‘with greater than 90 percent statistical
probability that she suffered from traumatic brain injury.” Id. at *5. See also People
v. Clark, 261 P.3d 243 (Cal. 2011)(citing defendant’s expert testimony in degree
murder trial as quantitative electroencephalogram (QEEG), which detects and

‘maps’ the brain’ aI activity.”) Id. at 883.

This Court ?*v State, 180 So. 3d 978 (Fla. 2015) noted evidence

supporting the general &ccep f QEEG analysis including “that the veteran’s

administration has been usin {Iatlon to traumatic brain injury and some

universities use the proprietary QE @\leuroGuide, for some purposes, but
el

ectiye for failing to obtain QEEG

rejecting argument that defense couns i

testing noting, “the relevant time frame for QEEG met the test for
admissibility was the time of trial (in 2007) because ISS raised here in [sic]
a claim of ineffective assistance of trial counsel.” Id. at 1008

Because the standard under which the admissibility of expert testimony is to
be reviewed is that applicable at the time of the appeal, as opposed to the time of
trial, this Court should conclude that the Frye standard does not apply to this appeal.

Instead, the standard that should be utilized to determine the admissibility of the

QEEG testing is that established by Rule 90.702 of the Florida Evidence Code. That
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standard abandons exclusive reliance of the “generally accepted” standard of Frye
and permits expert testimony by a qualified expert if “based upon sufficient facts or
data . . . the product of reliable principles and methods; and [t]he witness has applied
the principles and methods reliability to the facts of the case.”

Thus, although the “generally accepted” standard is still relevant to the
admissibility isw no longer conclusive. The courts have much greater
flexibility in adm ?}tesﬂmony under Rule 90.702 as amended, and this

W sh

verse the trial court’s exclusion of the QEEG

Court, on de novo revi

testing and testimony based t y

THE TRIAL COURT ER
THE JURY SO AS TO DEPRIVE IT

INSTRUCTED
Y PARDON POWER

Florida law recognizes the right of juries t e court’s instructions

and “pardon” the defendant, notwithstanding conc idgwce that would
support a conviction. See, e.g., State v. Iseley, 944 So. 200227 (Fla. 2006). In
Florida, juries must be instructed on lesser-included offenses, notwithstanding the

lack of evidence to support such a reduced verdict, as method of permitting the jury

to exercise its pardon power. E.g., Sanders v. State, 946 So. 2d 953 (Fla. 2006).
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However, it is important to note that the defendant’s right to receive a jury
pardon is not limited to the right to be convicted on a lesser included offense.
Instead, the law requiring instructions on a lesser included offense is just one way to
preserve the jury’s pardon power. See State v. Wimberly, 498 So. 2d 929, 932 (Fla.
1986), in which this Court recognized that “[t]he requirement that a trial judge must

give a requested irglruxsion on a necessarily lesser included offense is bottomed

upon a recognit fj right to exercise its ‘pardon power.”” (Emphasis

added). Thus, a defend&nt no as the right to instructions on a lesser included

do

offense to preserve the jury’ er, that pardon power exists wholly apart

from the requirement of permittin3 cg@ictiol on that lesser included offense. A
jury may completely exercise its pardon cden qutside the context of reducing
the charge upon which a conviction results.

This Court should hold that the cases requirin§Jéversg@here the jury is not
instructed in such a way as to permit exercise of pardon power ally in the context
of failure to instruct on lesser included offenses), applies to require reversal where
the jury is expressly instructed that it may not exercise its pardon power.

During jury selection, the trial court repeatedly instructed the jury in such a

way as to preclude the jury from exercising its pardon power. When the jury venire

was being questioned by the court, Judge Thomas gave an example of a mother of a
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hungry child who “goes to Publix Super Market, and she takes a loaf of bread off of
the shelf and she walks out of the store without paying for it.” R.CX at 3680. Judge
Thomas then continues the example as follows:

And the State convinces you beyond a reasonable doubt that the
mom took the bread without paying for it.

The law says—the law says you must find the mother guilty if
the State pr e case beyond a reasonable doubt. And as you’re
t

listening I’s stories, tears stream down your eyes because
you know tou t its. You know what that means.
Is there anYone s, “Judge Thomas, | would not find that

mother guilty”? Rai

The trial court then procee d@dly inform the jury that it had no
power to return a not guilty verdict iT~#e e had proven its case beyond a

reasonable doubt, no matter what the circu LVIII at 3682-3689.

anc :
Defense counsel noted an objection to the line of qOstigni the court. R. CV
ion

at 3681. However, the court continued in that line of ques and instructions to
the jury stating “that you can’t make decisions based upon your emotions, based
upon the fact that you feel sorry for anyone. You can’t make decisions based upon
you’re angry at anyone. Your decision has to be based upon the facts and the law.”

R. MV at 3683 (emphasis added).
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At the end of the trial, the trial court again instructed the jury in such a way as
to preclude the jury from exercising its jury pardon power, over Lebron’s objection
that the jury instructions should be revised to recognize that the jury had such a
power. Those instructions included the following:

There are some general rules that apply to your discussions. You

must follow these rules in order to come to a lawful verdict. You must

follow the laglasyy is set out in these instructions. If you fail to follow

the law, 4ou will be a miscarriage of justice. There is no
reason for Ted w the law in this case.

R. MXVII at 5465 (emXasis

Those instructions to the hout voir dire and during the jury charge

more effectively deprived the jury Gf ijiardoNpower than would failing to instruct
h

the jury on a lesser included offense th Iming evidence established

erwie
could not be supported. Because it is reversiblqgrror licitly instruct the jury
that it cannot exercise pardon power—by refusinQ\lo ins on a necessarily-

included lesser offense—an express instruction negating the s pardon power is

more erroneous still.  The jury having been deprived of its pardon power by the
court’s instructions throughout the trial, this Court should reverse should remand for

a new trial.
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X.

THE TRIAL COURT ERRED IN DENYING
DEFENDANT’S MOTION FOR MISTRIAL
BASED ON THE STATE’S REPEATED AND
IMPROPER AND REPEATED DRY-FIRING
THE REVOLVER USED TO KILL MS. ANGEL

The trial court erroneously denied Defendant’s motion for mistrial based upon
icial demonstration of the revolver used to kill Ms. Angel.

the State’s unfa@
In holding the pi nd iring it no less than three times, the State essentially

violated the Golden R

by placing the jury in the position of the victim

and instilling the same sense 0f fear that she experienced.

Experimental or demonstraihe @#dency, like any evidence offered at trial,
should be excluded if its probative valu ntiglly outweighed by the danger
of unfair prejudice, confusion of the issues, isle the jury. Fla. R. Evid.
90.403. The firearm demonstration in closing argu wa ely objected to for
being unfairly prejudicial.

The prosecution’s demonstration was more prejudicial than was that of the
State in Smith v. State, 866 So. 2d 51 (Fla. 2004), in which the prosecutor slammed
a handgun onto a table with sufficient force to startle the courtroom. “Defense

counsel objected and moved for mistrial, arguing that the demonstration was

improper and prejudicial. A second defense counsel described the sound made as
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"louder than a gunshot." The trial court denied the motion but “admonished the
prosecutor to not repeat the action.” Id. at 63. While a mistrial was not granted in
Smith, the action of the prosecutor was recognized as improper by the Court. The
State’s dramatic demonstration here was much more prejudicial and a mistrial

should have been granted.

g? CONCLUSION
WHEREF . thi urt should reverse Lebron’s conviction and death

sentence.
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