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IN THE SUPREME COURT OF FLORIDA

JONATHAN KNIGHT, )
Petitioner, %

Vs. ; CASE NO. SC11-0000
STATE OF FLORIDA, ;
Respondent. ;
)

PETITIONER’S BRIEF ON JURISDICTION

STATEMENT OF THE CASE AND FACTS

The defendant was convicted of possessing more than 20 grams of cannabis.
He was stopped in Orange County driving a car with a black bag on the back seat.
In the car with him were two passengers. One sat in front and one in back next to
the bag, which bore Mr. Knight’s luggage tag.

Following a traffic stop and a dog alert deputies found cannabis in the bag.
Before they did, his front seat passenger said deputies left both passengers alone in
the car while they checked out Knight’s license and registration at their patrol car.
The passenger added that he had not seen Knight with any cannabis. Knight

testified that the cannabis was not his. The rear seat passenger did not testify.



Knight argued for judgment of acquittal that the rear seat passenger had
time to unhand himself of the cannabis and place it in Knight’s bag before police
returned from their license check. Knight argued that this was a reasonable
hypothesis of innocence consistent with the State’s evidence. The trial court
denied his motion for judgment of acquittal and the jury found Knight guilty of
possession.

Knight appealed, arguing to the District Court that the trial Court erred by
denying his motion for judgment of acquittal. The Fifth District Court of Appeal
affirmed on two alternative grounds: (1) our Courts should abolish the special
standard of review normally applied to circumstantial evidence cases in which the
State has failed to rebut defendant’s reasonable hypothesis of innocence consistent
with its evidence; and (2) this case involved both direct and circumstantial
evidence and therefore was not a proper cause for application of the special
standard.

Regarding its first ground, abolishing the special standard, the Fifth District
certified conflict with decisions from the First, Second and Fourth Districts. See
Evans v. State, 32 So. 2d 188 (Fla. 1* DCA 2010); P.M.M. v. State, 884 So. 2d
418 (Fla. 2d DCA 2004); N.K.W. Jr. v. State, 788 So. 2d 1036 (Fla. 2" DCA

2001); E. H. A. v. State, 760 So. 2d 1117 (Fla. 4" DCA 2000); S. B. v. State, 657




So. 2d 1252 (Fla. 2d DCA 1995), and Cook v. State, 571 So. Wd 530 (Fla. 1%
DCA 1990). The District Court questioned “continued use of this standard for
appellate review, and suggested that this Honorable Court “reconsider the law in
this area.” Knight, at page 2.

Notice to Invoke Discretionary Review was timely filed after the District
Court denied Knight’s motion to rehear and rehear en banc. This jurisdictional

brief follows.




SUMMARY OF THE ARGUMENT

The Fifth District Court of Appeal has declined to apply the long-standing
standard of review in circumstantial evidence cases: that where the State’s
evidence has failed to rebut the Appellant’s reasonable hypothesis of innocence
his conviction should be reversed and he/she be discharged. In doing so the
District Court has certified conflict with decisions of the First, Second and Fourth
District Courts of Appeal. Appellant urges that this Honorable Court accept
jurisdiction of this cause so that it may resolve this conflict, which has widespread
ramifications for the entire State of Florida.

The Appellant respectfully urges this Court to accept jurisdiction and vacate
the District Court’s decision with direction that it remand this cause to the Circuit

Court for reversal and discharge.



ARGUMENT

THIS COURT SHOULD ACCEPT JURISDICTION
WHERE THE DISTRICT COURT OF APPEAL, FIFTH
DISTRICT, CERTIFIED THAT ITS DECISION IN
KNIGHT V. STATE, 2013 FLA. APP. LEXIS 744, 38
FLA.L. WEEKLY D 157 (FLA. 5™ DCA JANUARY
18,2013), CONFLICTS WITH THOSE OF THREE
OTHER DISTRICT COURTS OF APPEAL.

The evidence presented to the trial court was insufficient to convict the
defendant of constructive possession of the cannabis in the bag. It failed to rebut
his reasonable hypothesis of innocence, that involving the back seat passenger
whom deputies briefly left in the car next to the bag. Knight argued to this effect
to the Circuit Court in moving for judgment of acquittal. The Court denied his \
motion. The jury found him guilty of possession.

His subsequent motion for new trial quoted State v. Law, 559 So. 2d 187
(Fla. 1989): when “the only proof of guilt is circumstantial, no matter how
strongly the evidence may suggest guilt, a conviction cannot be sustained unless
the evidence is inconsistent with any reasonable hypothesis of innocence.” The
trial Court also denied this motion.

Knight appealed, urging that the Fifth District Court of Appeal reverse such

denials. The District Court affirmed. It grounded its affirmance primarily on its




determination that our Courts should depart from the long-established
circumstantial evidence standard of review. The District Court expressly certified
conflict with decisions from the First, Second and Fourth District Courts of
Appeal, all of which have adhered to and applied the standard which Knight
declined to apply.

These decisions included N. K. W. Jr., supra, where LSD was found in the
defendant’s wallet during a party. The person hosting the party was known to
have sold drugs out of the house. The wallet was sitting on a shelf in a bedroom
closet. N. K. W. Jr. testified the LSD was not his and he had not put it in there.
Several people were in the room at the time. He asserted the state failed to rebut
his reasonable hypothesis of innocence: that someone else must have put the LSD
in his wallet as a birthday gift. The Second District Court agreed, and reversed.
The State had failed to present evidence to rebut his hypothesis that someone else
placed the LSD in his wallet. N.K.W. Jr., at 1037, 1038-1039.

In E. H. A. The Fourth District Court of Appeal reversed a conviction for
marijuana possession. When a high school student left class to smoke a cigarette,
a dean went to his car, found and opened a backpack in the car and found E. H.
A.’s wallet in the backpack. Marijuana residue was found in the wallet and in a

pipe also found in the backpack. E.H. A. testified the backpack and wallet were



his, but not the marijuana. He had left the backpack at another friend’s home two
or three days earlier hadn’t even seen it since. He had no idea how the Dean found
it in this friend’s car. Reversing, the Fourth District Court said, “A motion for
judgment of acquittal should be granted in a circumstantial evidence case if the
state fails to present evidence from which the jury can exclude every reasonable
hypothesis except that of guilt. See Wilson v. State, 493 So. 2d 1019, 1022 (Fla.
1986).” E. H.A., at 1119. The State had presented none.

In Cook v. State, 571 So. 2d 530 (Fla. 1* DCA 1990) a dancer had left her
purse on a bar during her dance routine. Police raided the bar, searched the purse
and found a crack pipe with cocaine residue in the purse. By the State’s evidence
people sitting at or near the bar had access to Cooks’ purse when or just before the
raid began. Cook reversed because the State’s evidence was not inconsistent with
Cook’s hypothesis of innocence.

Since the Fifth District issued its Knight decision, the Fourth District (in
Evans v. State, Docket No. 4D10-3389, decided March 20, 2013) and the Second
District (In Shultz v. State, Docket No. 2D11-5639, decided March 20, 2013) both
have continued to adhere to the special standard of review.

The District Court’s decision also represents a departure from a long line of

decisions issued by this Court starting with Mayo v. State, 71 So. 2d 899, 904



(Fla. 1954) and continuing through to Kocaker v. State, Docket No. SC10-229,

which this Court decided January 3, 2013, at pages 23-24.

Finally, Mr. Knight urges that this Court accept jurisdiction because
abandoning the special standard of review has widespread implications. Our
State’s courts entertain hundreds of constructive possession cases annually.
Adopting the new standard of review would tend to result in many more
affirmances than has previously been the case. Some truly innocent defendants
could be imprisoned as a result.

The finger of suspicion implicit in circumstantial evidence is a long
one and may implicate both the innocent and guilty alike. Persons
caught in a web of circumstances may often appear guilty upon first
impression, but in fact be entirely innocent as surface appearances are
frequently deceiving. . . To avoid, then, convicting entirely innocent
people based on suspicion and innuendo, the law has long demanded
a high standard of proof when reviewing convictions based entirely
on circumstantial evidence. Given our long-standing commitment to
the ideal of individual freedom, this result seems both fair and
reasonable. As has been often stated, “our responsibility in such
circumstances —human liberty being involved- is doubly great,”
Head v. State, 62 So0.2d 41, 42 (Fla. 1952), because “the cloak of
liberty and freedom is far too precious a garment to be trampled in the
dust of mere inference compounded.” Harrison v. State, 104 So.2d
391, 395 (Fla. 1st DCA 1958).

Jones v. State, 466 So. 2d 301, 326 (Fla. 3d DCA. 1985).



CONCLUSION
BASED UPON the cases, authorities, and policies cited herein, the
petitioner requests that this Honorable Court accept jurisdiction of this cause,
vacate the decision of the District Court of Appeal, Fifth District, and direct that it
remand this cause to the Circuit Court with instructions to reverse the Appellant’s

conviction and discharge him from custody.

Respectfully submitted,

JAMES S. PURDY

ROBERT E.
Assistant Public Defender
Appellate Division

Florida Bar No. 44245

444 Seabreeze Blvd., Ste. 210
Daytona Beach, Florida 32118
Telephone (386) 254-3758

Wildridge.robert@pd7.org

ATTORNEY FOR PETITIONER
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COURT OF APPEAL OF FLORIDA, FIFTH DISTRICT
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NOTICE:
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MOTION FOR REHEARING AND DISPOSITION
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SUBSEQUENT HISTORY: Rehearing denied by,
Rehearing, en banc, denied by Knight v. State, 2013 Fla.
App. LEXIS 4209 (Fla. Dist. Ct. App. 5th Dist., Feb. 27,
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PRIOR HISTORY: [*1]
Appeal from the Circuit Court for Orange County, Janet
C. Thorpe, Judge.

COUNSEL: James S. Purdy, Public Defender, and Robert
E. Wildridge, Assistant Public Defender, Daytona Beach,
for Appellant.

Pamela Jo Bondi, Attorney General, Tallahassee, and Ann
M. Phillips, Assistant Attorney General, Daytona Beach,
for Appellee.

JUDGES: LAWSON, J. ORFINGER, C.J., concurs.
TORPY, J., concurs and concurs specially with opinion.

OPINION BY: LAWSON

OPINION
LAWSON, J.

Jonathon Knight appeals from his conviction on a

single charge of possession of cannabis (more than 20
grams), arguing that the trial court should have granted his
motion for judgment of acquittal. Reviewing the matter de
novo, see Paganv. State, 830 So. 2d 792, 803 (Fla. 2002),
we affirm. Although Knight's argument finds support in
opinions from other districts applying a "special"
circumstantial evidence standard,' we disagree with the way
that standard has been used in those cases on similar facts.
For this reason, we certify conflict with Evans v. State, 32
So. 3d 188 (Fla. 1st DCA 2010); P.M.M. v. State, 884 So.
2d 418 (Fla. 2d DCA 2004); NK.W., Jr. v. State, 788 So.
2d 1036 (Fla. 2d DCA 2001); E.H.A. v. State, 760 So. 2d
1117 (Fla. 4th DCA 2000); S.B. v. State, 657 So. 2d 1252
(Fla. 2d DCA 1995); [*2] and Cook v. State, 571 So. 2d
330 (Fla. 1st DCA 1990). Additionally, although we certify
conflict based upon application of the special circumstantial
evidence standard, as we understand it, we also question the
continued use of this standard for appellate review and
suggest to the Florida Supreme Court that it reconsider the
law in this area.

1 "Circumstantial evidence is proof of certain facts
and circumstances from which the trier of fact may
infer that the ultimate facts in dispute existed or did
not exist." Baugh v. State, 961 So. 2d 198, 203 n.5
(Fla. 2007) (quoting Davis v. State, 90 So. 2d 629,
631 (Fla. 1956)). By contrast, "[d]irect evidence is
that to which the witness testifies of his own
knowledge as to the facts at issue." Id.

Facts

In the early morning hours of November 21, 2010,



Knight was driving a yellow 2010 Camaro owned by a
friend, who was riding in the front passenger seat of the
vehicle, when Orange County Deputy Sheriff Donald
Murphy pulled alongside the Camaro, activated his
emergency lights, and signaled Knight to pull over. Knight
complied, and stopped in an adjacent 7-Eleven convenience
store parking lot. Deputy Murphy ordered Knight out of the
car, explaining [*3] that he had stopped Knight because of
excessively loud music emanating from the car, and walked
him to the front of his patrol car.

Serendipitously, a K-9 officer pulled into the 7-Eleven
parking lot within minutes of the stop, while Murphy was
issuing a noise violation citation to Knight. After Murphy
released Knight, Knight walked into the 7-Eleven to buy a
drink. At approximately the same time, the K-9 officer
made an "impromptu" decision to run his dog, Endo,
around the Camaro. Endo alerted to the passenger side
door, and Murphy re-detained Knight when he walked out
of the 7-Eleven. Murphy then searched the vehicle, locating
a small bag of suspected cannabis in a "small carry-on style
rolling-type suitcase” which contained a luggage tag
identifying Knight as the owner of the suitcase. The
suitcase had been sitting on the backseat of the car. Murphy
seized the substance, which ultimately tested positive as
cannabis and weighed 24.4 grams. Deputy Murphy did not
locate any drug paraphernalia typically associated with
marijuana usage in the vehicle. After completing the
vehicle search, Murphy arrested Knight for possession of
cannabis. In a search incident to the arrest, Murphy
discovered [*4] $2,400 cash in Knight's pockets.?

2 The trial court would eventually grant a defense
motion in limine which prohibited the State from
eliciting testimony from Deputy Murphy that the
cash was bundled using rubber bands in a manner
typical of the method that drug dealers use to carry
their cash.

The State charged Knight with both possession of
cannabis with intent to sell or deliver and possession of
more than 20 grams of cannabis. At trial, the State
presented the testimony summarized above, and rested.
Knight moved for a judgment of acquittal, which the trial
court denied.

Knight called as his first witness Chaka Miller, the
friend who had been in the front passenger seat at the time
of the stop which led to Knight's arrest. Miller testified that
he, Knight and another friend (Chad Harris) were visiting
Orlando for the weekend to attend the "Florida Classic"
football game on the date of Knight's arrest. He testified
that the cannabis found in the car did not belong to him, but
that he had not seen Knight with marijuana -- or heard him
discuss marijuana -- at all during the trip. He testified that
the group usually paid cash for their hotel rooms when they

traveled. Finally, although he [*5] did not contradict the
State's evidence that the suitcase belonged to Knight, he did
testify that Chad Harris was left in the backseat of the car
next to the suitcase after Deputy Murphy removed Knight
from the vehicle to issue the citation -- implying that Harris
could have placed the cannabis in the suitcase at that time.

Knight then took the stand in his own defense, also
testifying that the cannabis was not his. He claimed that the
money on his person was for his weekend trip expenses,
and did not come from selling drugs.’ He flatly denied
selling drugs ("I don't sell drugs."), and further elaborated
that he had that much cash to spend for the weekend
because he had received settlements from two separate
personal injury cases, one involving a motorcycle accident
and another involving a fight. He digressed to describing
his injuries in detail: "I had two brain surgeries, four plates
in my head, and I have a 50 percent use of my right
shoulder . . . ." Finally, he reiterated that Chad Harris was
seated in the back of the car next to the suitcase, and was
left there between the time he was removed from the car
and the search several minutes later. Knight also did not
contradict the [*6] State's evidence that the suitcase
belonged to him, and seemed to acknowledge it as his --
instead focusing on the fact that Harris had an opportunity
to place the marijuana in the suitcase and denying that he
had put any marijuana in his luggage.* On cross-
examination the State immediately sought to have Knight
reiterate what it obviously viewed as Knight's admission
that the suitcase was his, but Knight then denied owning the
suitcase and also denied that his name was on the luggage
tag -- directly contradicting Deputy Murphy's testimony.

3 Contrary to Miller's testimony that the group
paid for their expenses in cash, Knight testified that
someone in the group used a credit card and that he
would give that person cash to cover his portion of
the hotel bill.

4 There was one exchange between Knight and his
counsel during which the jury could have
understood Knight to be agreeing that the suitcase
was his. However, the question was poorly worded,
and could have been intended by Knight as simply
an acknowledgement that Deputy Murphy had
identified the suitcase as belonging to him.

At the close of the evidence, Knight renewed his
motion for judgment of acquittal, which was denied. After
deliberations, [*7] the jury returned a verdict of not guilty
on the charge of possession with intent to sell or deliver and
a verdict of guilty on the charge of possession of more than
20 grams of cannabis.

Analysis

A. Possession Cases Generally and Cases Supporting



Reversal.

"Proof of possession of a controlled substance may be
actual or constructive.” Taylor v. State, 13 So. 3d 77, 80
(Fla. 1st DCA 2009). The State acknowledges that Knight
was not in actual possession of the cannabis at the time in
question, and relies on a theory of constructive possession.
In order to prove constructive possession, the State must
prove that the accused had dominion and control over the
contraband and that he had knowledge that the contraband
was in his presence. JJ.N. v. State, 877 So. 2d 806, 809
(Fla. 5th DCA 2004) When the place where the
contraband is found is not in the exclusive possession of a
defendant, knowledge of the presence of the contraband on
the premises and the accused's ability to maintain control
over it will not be inferred, but must be established by
independent proof. Id. at 809-10. "Mere proximity to
contraband is not sufficient to establish constructive
possession.” Id.

5 As explained in JN.N., [*8] the legislature
eliminated the element of knowledge of the illicit
nature of the drugs for offenses occurring after May
13,2002. Id. at 809 n.2. Thus, although some of the
cases with which we conflict involved two
knowledge elements, in this case the State was only
required to prove knowledge of the presence of the
contraband. Butera v. State, 58 So. 3d 940, 942
(Fla. 2d DCA 2011).

In this case, Knight does not challenge the State's
evidence as to "dominion and control." The State presented
evidence that the cannabis was found in a suitcase that
belonged to Knight, in the passenger compartment of the
car he was driving. This evidence was clearly sufficient to
establish Knight's dominion and control over the cannabis.
Instead, Knight focuses on the knowledge element, arguing
that because Chad Harris had unsupervised access to the
luggage after Deputy Murphy removed Knight from the car,
Harris could have slipped the marijuana into the luggage
without Knight's knowledge shortly before the vehicle
search. This is the same argument that Knight made at trial
in support of his motion for judgment of acquittal.

With respect to this argument, we believe Knight's case
to be indistinguishable [*9] from the Second District's
decision in N.K. W. In that case, a juvenile, N.K.W., had
been adjudicated delinquent for possession of LSD. Police
found the LSD in N.K.W.'s wallet on a shelf during
execution of a search warrant at a residence. N.K.W. was
inside the residence attending a party when police found the
LSD in his wallet. N.X.W., 788 So. 2d at 1037. Although
the juvenile admitted that the wallet was his, he denied
knowledge of the LSD -- hypothesizing that because the
party was hosted in part to celebrate his upcoming birthday,
one of his friends could have placed the LSD in his wallet

without his knowledge, as a surprise birthday gift. Citing to
Cook, the Second District held that reversal was required
because the state failed to present any "direct evidence”
that was inconsistent with N.K.W.'s "reasonable hypothesis
of innocence" that someone else placed the LSD in his
wallet. Id. at 1038.

In Cook, the defendant was arrested and charged with
possession of a crack pipe and its residue that had been
found in her purse, during the raid of a bar where she
worked as a dancer. The defendant testified that she had left
her purse on the bar -- where others had access to it --
during [*10] her dance routines, and hypothesized that
someone else could have placed the crack pipe there
without her knowledge. Because the evidence "suggesting
that [the defendant] knew of the presence of the crack pipe
within her purse was entirely circumstantial[,]" the First
District held that the state was required to produce evidence
"inconsistent with the defendant's reasonable hypothesis of
innocence[.]" Cook, 571 So. 2d at 531-32. Because the
state presented no evidence inconsistent with the hypothesis
that someone else could have place the contraband in the
defendant's purse, the court held that the motion for
judgment of acquittal should have been granted, and
reversed the conviction. /d. at 532.

These two cases are consistent with other cases where
the state has attempted to prove the knowledge element(s)
in a constructive possession case based upon evidence that
the defendant owned the container in which the contraband
was located. See Evans, 32 So. 3d at 188; P.M.M., 884 So.
2d at 418, E.HA., 760 So. 2d at 1117; 8.B., 657 So. 2d at
12525 In each of these similar cases, the courts applied the
"special standard of review" applicable to convictions
"wholly based on circumstantial [*11] evidence,” State v.
Law, 559 So. 2d 187, 188 (Fla. 1989), and reversed
convictions based upon a finding that the state presented no
evidence inconsistent with the defendant's reasonable
hypothesis of innocence.

6 By contrast, in Jackson v. State, 995 So. 2d 535
(Fla. 2d DCA 2008), the Second District upheld a
conviction for possession of cocaine and MDMA
based upon evidence that the container -- a purse --
in which the drugs appeared to have been located
belonged to the defendant, even though others had
access to the container. We believe that the panel in
Jackson analyzed the issue correctly, and view the
Jackson opinion as consistent with our analysis and
holding in this case.

Were we to apply this standard here in the same
fashion as the above cases, we would also reverse the
conviction, As Knight argues, Chad Harris would have had
an opportunity to place the cannabis in his suitcase after he
had been removed from the car, and also had a plausible



motive to do so.” In our view, however, the "special
standard” is inappropriate for this case because it is not a
"wholly circumstantial case." Additionally, even if this
standard were applied here, we believe that a reversal
would improperly [*12] invade the province of the jury.
Given the evidence presented at trial, whether Knight's
hypothesis of innocence is "reasonable" should be a
question for the jury. See, e.g., Beasley v. State, 774 So. 2d
649, 659 (Fla. 2000) ("'[Tlhe question of whether the
evidence fails to exclude all reasonable hypotheses of
innocence is for the jury to determine.") (quoting Stare v.
Law, 559 So. 2d 187, 188 (Fla. 1989)).

7 If Harris had the cannabis on or near his person,
he might have decided that the illicit substance
would be less readily found if placed in the
luggage, as a precaution in the event that the stop
resulted in a search of the car or his person -- or,
that if the cannabis was later found, its location in
someone else's luggage could absolve him from any
criminal responsibility for the drugs. Thus, Knight
had a credible argument for why the jury should
have accepted his hypothesis of innocence as
reasonable. Unlike this case and N.X. W., in some of
the similar cases there does not appear to have been
any identifiable motive for others with access to the
container to have placed any contraband in it. Even
if we were to declare Knight's hypothesis of
innocence to be reasonable as a matter [*13] of law
in this case, we still would not understand why a
jury could not reject the reasonableness of a
defendant's hypothesis of innocence that someone
else put drugs in his bag, wallet, backpack or other
container, in cases like E.H.A. (from the Fourth
District) or S.B. (from the Second District) where
no one else with access to the container had any
discernible motive to place drugs there.

We believe it helpful to a complete understanding of
the issues in this case to start with a review of the
development of Florida's unique approach to circumstantial
evidence cases in the criminal law context. As part of this
discussion, we will explain why the Florida Supreme Court
may want to reconsider the law in this area altogether.
Then, we will address why we believe the special
circumstantial evidence standard should not apply in this
case under existing precedent. Finally, we will further
explain why the reasonableness of Knight's "hypothesis of
innocence" should not be decided as a matter of law under
existing precedent.

B. Development of a Unique Standard of Review for
Circumstantial Evidence Cases and Why The Standard
Should Be Reconsidered.

Courts over the centuries have wrestled with [*14] the

relative reliability of circumstantial versus direct evidence.
See Julie Schmidt Chauvin, "For It Must Seem Their
Guilt:" Diluting Reasonable Doubt by Rejecting the
Reasonable Hypothesis of Innocence Standard, 53 Loy. L.
Rev. 217, 223 (2007). For example, the "seventeenth-
century English courts allowed for the use of circumstantial
evidence only when necessary, viewing it with great
caution," while "[e]ighteenth century jurisprudence
reflected a reverse in the value attributed to direct and
circumstantial evidence," culminating in a general view that
circumstantial evidence "may have greater probative value
than direct evidence, for people may lie, but circumstances
cannot." Id. at 223-24 (footnotes omitted). In 1850, taking
the more cautious approach to circumstantial evidence, the
Massachusetts Supreme Court announced special rules for
ajury's use in evaluating circumstantial evidence, including
an instruction that "the circumstances . . . should to a moral
certainty exclude every other hypothesis" except that of
guilt. Id ar 225 (citing Commonwealth v. Webster, 59
Mass. (5 Cush.) 295, 5 Cush. 295 (Mass. 1850)). "Known
as the 'Webster Charge,' this rule quickly spread throughout
mid-nineteenth [*15] century United States courts and was
the prevailing rule regarding circumstantial evidence until
the United States Supreme Court rejected it in the 1954
case of Holland v. United States[, 348 U.S. 121, 75 S. Ct.
127, 99 L. Ed. 150, 1954-2 C.B. 215 (1954)]." Chauvin,
supra, at 224 (footnotes omitted).

The appellants in Holland challenged their criminal
convictions on tax evasion charges. One of the many issues
raised before the United States Supreme Court was whether
the trial court had erred in declining to instruct the jury
using a Webster-type charge "that where the Government's
evidence is circumstantial it must be such as to exclude
every reasonable hypothesis other than that of guilt."
Holland, 348 U.S. at 139. The Court not only rejected the
argument, but expressed its view that "where the jury is
properly instructed on the standards for reasonable doubt,
such an additional instruction on circumstantial evidence is
confusing and incorrect[.]" Id at 139-40 (citations
omitted). The Court further explained that:

Circumstantial evidence in this respect is
intrinsically no different from testimonial
evidence. Admittedly, circumstantial
evidence may in some cases point to a
wholly incorrect result. Yet this is equally
true of testimonial [*16] evidence. In both
instances, a jury is asked to weigh the
chances that the evidence correctly points to
guilt against the possibility of inaccuracy or
ambiguous inference. In both, the jury must
use its experience with people and events in
weighing the probabilities. If the jury is
convinced beyond a reasonable doubt, we



can require no more.

Id. at 140.

"By 1982, all federal courts had adopted Holland's
rejection of the reasonable hypothesis of innocence
standard for use in criminal cases based entirely on
circumstantial evidence, as a matter of federal law."
Chauvin, supra, at 227 (footnote omitted). As a result, the
federal courts no longer instruct juries using a Webster-type
instruction, and "[a]ll eleven circuits . . . hav[e] rejected the
reasonable hypothesis of innocence as a standard of
appellate review." Id. at 248 (footnote omitted). Following
Holland, most state courts also rejected both the Webster
instruction for use with juries and as a "special standard"
for evaluating verdicts based upon circumstantial evidence
on appeal. Id. at 254-55; see also 1 Wharton's Criminal
Evidence § 4:5 (15th ed. 201 1); Irene Merker Rosenberg &
Yale L. Rosenberg, "Perhaps What Ye Say Is Based [*17]
Only On Conjecture"--Circumstantial Evidence, Then and
Now, 31 Hous. L. Rev. 1371, 1400-01 (1995); Caroll J.
Miller, Annotation, Modern Status of Rule Regarding
Necessity of Instruction on Circumstantial Evidence in
Criminal Trial -- State Cases, 36 A.L.R. 4th 1046 (2012).}

8 Although this annotation was originally
published in 1985, the online version to which we
have access is updated "by the weekly addition of
relevant new cases" according to the publisher, and
includes a 2012 copyright date.

Florida eliminated its Webster-type instructionin 1981.
In the Matter of Use by Trial Courts of Standard Jury
Instructions in Criminal Cases, 431 So. 2d 594 (Fla. 1981).
Then, however, our supreme court retained (without any
analysis) a Webster-type appellate standard of review for
evaluating sufficiency of the evidence challenges in cases
"where a conviction is wholly based on circumstantial
evidence." Jaramillo v. State, 417 So. 2d 257 (Fla. 1982).°
Florida is one of only three states to have taken the
"somewhat discordant” position that a Webster instruction
should not be used to instruct the jury but should be used to
judge the jury's verdict. Rosenberg, supra, at 1419.°
Expressly rejecting [*18] this approach, the Texas Court
of Criminal Appeals explained:

As we have emphasized on numerous
occasions, the sufficiency of the evidence
must be measured against the jury charge.
Given the fact that a jury is to be guided by
the charge in reaching their verdict, and
given the fact that juries are no longer
instructed on the law of circumstantial
evidence, it no longer makes sense for
appellate courts to use the circumstantial

evidence "construct" to review the jury's
verdict and to determine, thereby, whether
the jurors acted "rationally." To do so
evaluates the jurors' rationality by a
different standard than that by which they
were instructed to reach their verdict.

Geesa v. State, 820 S.W.2d 154, 161 (Tex. Crim. App.
1991) (internal citations omitted), overruled in part on
other grounds by Paulson v. State, 28 S.W.3d 570 (Tex.
Crim. App. 2000).

9 The supreme court simply cited to the pre-1981
standard of review cases as the law in Florida,
without examining whether it should continue using
the standard after eliminating the Webster
instruction. Id.; compare, e.g., People v. Pintos,
133 1ll. 2d 286, 549 N.E.2d 344, 348, 139 Ill. Dec.
832 (1ll. 1989) (rejecting the reasonable hypothesis
of innocence standard of review [*19] for wholly
circumstantial evidence cases after analyzing the
issue and concluding that "[n]othing can be gained
on appeal by redefining the applicable standard in
the obscure and misleading language we have
rejected for jury use.").

10 In fact, "even a majority of the minority of
jurisdictions that still require a cautionary
instruction with respect to circumstantial evidence
do not use an analogous sufficiency of the evidence
test on appellate review." Rosenberg, supra, at
1418 (footnote omitted).

This criticism makes sense to us. If, on the one hand,
"[t]he question of whether the evidence fails to exclude all
reasonable hypotheses of innocence is for the jury to
determine," Beasley, 774 So. 2d at 659 (quoting Law, 559
So. 2d 187 at 188), why not tell the jury that this is the
decision it must make in reaching its verdict (in a
circumstantial evidence case)? Conversely, if this
framework for analysis really is "confusing and incorrect,"
In the Matter of Use by Trial Courts of Standard Jury
Instructions in Criminal Cases, 431 So. 2d at 595 (quoting
Holland, 348 U.S. at 140), why would we use it in
appellate review -- especially when the jury is not first told
that this is the construct [*20] it should use in evaluating
the evidence? In our view, Florida should join the federal
courts and the vast majority of states that have abandoned
use of a special circumstantial evidence standard of review,
for several reasons.

First, the special standard is misleading. The "special
standard of review of the sufficiency of the evidence"
which "applies where a conviction is wholly based on
circumstantial evidence" is most often articulated by
Florida's appellate courts as follows: "Where the only proof



of guilt is circumstantial, no matter how strongly the
evidence may suggest guilt, a conviction cannot be
sustained unless the evidence is inconsistent with any
reasonable hypothesis of innocence." Law, 559 So. 2d at
188 (citations omitted). The standard is misleading because
it completely ignores the proper role of the jury and directs
the appellate judge to determine, ab initio, from argument
or a cold record, whether a hypothesis of innocence is
reasonable. As explained by one federal appellate court:

It is . . . [often said] that unless the
evidence excludes the hypothesis of
innocence, the judge must direct a verdict
[or] . .. that if the evidence is such that a
reasonable mind might [*21] fairly
conclude either innocence or guilt, a verdict
of guilt must be reversed on appeal. But
obviously neither of those translations is the
law. Logically, the ultimate premise of that
thesis is that if a reasonable mind might
have a reasonable doubt, there is, therefore,
a reasonable doubt. That is not true. . . ..
[11f a reasonable mind might fairly have a
reasonable doubt or might fairly not have
one, the case is for the jury, and the
decision is for the jurors to make. . . . If [the
judge] concludes that either of the two
results, a reasonable doubt or no reasonable
doubt, is fairly possible, he must let the jury
decide the matter.

Curley v. United States, 160 F.2d 229, 232-33, 81 U.S.
App. D.C. 389 (D.C. Cir.), cert. denied, 331 U.S. 837, 67
S. Ct 1511, 91 L. Ed. 1850 (1947). This portion of the
Curley opinion would later be cited with approval by the
United States Supreme Court in its landmark decision
setting the standard of review that we still follow today in
criminal cases. Jackson v. Virginia, 443 U.S. 307, 319, 99
S. Ct. 2781, 61 L. Ed. 2d 560 (1979) (holding that "the
relevant question [in a sufficiency of the evidence review
for criminal convictions] is whether, after viewing the
evidence in the light most favorable to the prosecution, any
rational trier [*22] of fact could have found the essential
elements of the crime beyond a reasonable doubt").

Not surprisingly, by recognizing that "whether the
evidence fails to exclude all reasonable hypotheses of
innocence is for the jury to determine," Law, 559 So. 2d at
188, while at the same time adopting an appellate standard
of review that suggests otherwise, Florida's appellate courts
have spawned two lines of subtly conflicting cases. This
dichotomy was recognized by our former colleague, Judge
Cowart, in a well-researched concurring opinion listing
dozens of conflicting opinions from Florida's appellate

courts. See Dunn v. State, 454 So. 2d 641 (Fla. 5th DCA
1984) (Cowart, J., concurring specially). As Judge Cowart
explained:

Defendant cites many cases in which
appellate courts have encroached upon the
province of the jury by determining as a
matter of law either (a) that the jury could
not believe or could not disbelieve the
testimony of some particular witness, or (b)
that some suggested possibility (hypothesis)
of innocence sounded so reasonable to the
appellate court that, as a matter of law, the
jury, after weighing all the evidence and all
possible inferences, was not allowed to
disregard [*23] what the jury considered to
be a slight or weak or remote possibility of
innocence (which nearly always rests upon
the credibility of the defendant's testimony)
and to accept what the jury considered to be
a strong or satisfying or overwhelming
probability of guilt. The viability of the
cases cited by defendant . . . is questionable
in view of better reasoned cases which
recognize the jury question inherently
involved.

1d. at 644 (footnotes omitted).

The special standard of review is also misleading (and
confusing) in that the "no matter how strongly the evidence
may suggest guilt" language ignores the correlation
between the "strength" of circumstantial evidence and the
"reasonableness" of various hypotheses of innocence. In
other words, the stronger the circumstantial evidence, the
more likely that a rational jury will be justified in rejecting
explanations other than the guilt of the accused as
unreasonable. For example, consider a murder case in
which neighbors witness a couple return to their two-story
home while in a heated discussion at 6:00 p.m. one
evening. The husband calls police to report that he has
found his wife strangled to death in their upstairs bedroom
at 1:00 a.m. [*24] He claims to have neither seen nor heard
anything to explain the crime, and posits that some
unknown intruder must have come and gone undetected and
committed the murder while he was in the downstairs living
room watching television. With testimony from a medical
examiner that the mortal injury could not have been self-
inflicted, and that death occurred between 6:00 p.m. and
9:00 p.m., the most reasonable inference to be drawn from
this entirely circumstantial evidence is that the husband --
as the only other known (and likely) occupant of the house
at the time of the crime -- committed the murder.

To these basic facts, we can add entirely circumstantial




evidence that, ultimately, would convince the most ardent
proponent of Florida's special standard that the jury would
be justified in returning a verdict of guilty. First, we could
add evidence of a strong financial motive for the husband
to commit the murder, plus perhaps testimony about
extreme discord in the marriage that had been escalating.
Next, outdoor video surveillance recordings covering most
(but not all) of the home's possible entrances and exits show
the housekeeper leaving at 5:00 p.m. on the evening of the
murder, and [*25] the housekeeper confirms this
information, adding that she neither saw nor heard anyone
else in the home at any time on the day of the murder. The
recordings show the couple returning home at 6:00 p.m.,
and no other person around the house that night. Later,
friends of the husband admit to police that the husband has
repeatedly told them that he would "strangle his wife" if she
ever tried to leave him. Police also discover that the wife
had met with a divorce attorney late in the afternoon on the
day of the murder. Given the strength of this hypothetical
circumstantial evidence, we doubt that anyone would
suggest that a jury could not reject the husband's hypothesis
that an unknown assailant committed the crime. However,
this conclusion seems inconsistent with the "no matter how
strongly the evidence may suggest guilt" language in the
standard, because the standard reads as if the "strength" of
the evidence cannot be considered at all in the sufficiency
review of a circumstantial evidence case. Clearly, this is
incorrect.

The special standard of review is also misleading
because it incorrectly suggests that an allowance for the
jury's credibility determinations should never factor into
[*26] a sufficiency of the evidence review in circumstantial
evidence cases. Taking this case as an example, the jury
was in the unique position to evaluate the credibility of the
witness who appears to have been called to help lay the
foundation for Knight's argued hypothesis of innocence by
testifying that Chad Harris was in the backseat with the
suitcase after Knight was removed from the vehicle. The
jury may have noticed -- and factored into its overall
evaluation of the evidence -- that this witness was also in a
position to know whether or not Harris had placed the
drugs into Knight's suitcase, but avoided that topic
altogether. Although no one would question the jury's right
to judge the credibility of this witness, or to take this
determination into account when reaching its ultimate
verdict, the special standard would treat this and other
credibility determinations as irrelevant for purposes of
review in a circumstantial evidence case.

The special standard should also be rejected because
it is unhelpful as an analytical tool for the reasons
addressed above. The standard is just not worded in a way
that matches the necessary analysis. We strongly suspect
that what appellate judges [*27] really do in circumstantial
sufficiency of'the evidence cases (as in all sufficiency of the

evidence cases) is look at the totality of the evidence
presented and, "giving full play to the right of the jury to
determine credibility, weigh the evidence, and draw
justifiable inferences of fact," ask whether "a reasonable
mind might fairly conclude guilt beyond a reasonable
doubt." Curley, 160 F.2d at 232; see also Pagan v. State,
830 So. 2d 792, 803 (Fla. 2002) ("If after viewing the
evidence in the light most favorable to the State, a rational
trier of fact could find the existence of the elements of the
crime beyond a reasonable doubt, sufficient evidence exists
to sustain a conviction."). If, after a careful review and
evaluation of the evidence using this standard, the judge
determines that a rational fact-finder could not fairly
conclude guilt beyond a reasonable doubt, the judge then
shifts back to the language of the mandated standard to
announce that the state did not present evidence
inconsistent with a reasonable hypothesis of innocence.
Conversely, if the judge determines that a rational fact-
finder could fairly conclude guilt beyond a reasonable
doubt considering all of the [*28] evidence, the judge is
forced to return to the mandated standard to announce that
the defendant's hypothesis of innocence is either not
reasonable or a question for the jury. See, e.g., Huck v.
State, 881 So. 2d 1137, 1147 (Fla. 5th DCA 2004)
(rejecting the argued hypotheses of innocence variously as
"not particularly reasonable[,]" "hardly plausiblef,]" or
"speculative and unreasonable"); Henderson v. State, 679
So. 2d 805 (Fla. 3d DCA 1996) (emphasizing "that the
State was not required to exclude any wunreasonable
hypothesis" and concluding that the argued hypothesis "in
light of the evidence, created a legitimate question for the
jury to determine”) (emphasis in original). Either way, the
special standard does not aid the appellate analysis.
Although we use the words, as necessary, it is not the way
we do (or should) think about the issue. We suspect this is
why "even a majority of the minority of jurisdictions that
still require a cautionary instruction with respect to
circumstantial evidence do not use an analogous sufficiency
of the evidence test on appellate review." Rosenberg,
supra, at 1418 (footnote omitted).

Finally, we believe that the special standard should be
rejected [*29] because it is unnecessary. Proponents of the
special standard argue that the standard is needed to ensure
“"that the inferences made by the jury when evaluating
circumstantial evidence were not based on mere speculation
but were in fact reasonable enough to find guilt beyond a
reasonable doubt." Chauvin, supra, at 245. We disagree. If
there is no direct evidence relating to an element of a crime
and the inferences that can reasonably be drawn from
circumstantial evidence are insufficient for a trier of fact to
find that element beyond a reasonable doubt, a conviction
clearly cannot be sustained under the general standard of
review because no "rational trier of fact could find the
existence of the elements of the crime beyond a reasonable




doubt" under those circumstances. Pagan, 830 So. 2d at
803. A reviewing court considering all of the evidence
relating to each element of the crime necessarily has to
carefully analyze what "justifiable inferences of fact" a
rational fact-finder could draw from the evidence under the
standard of review that applies to all cases. Curley, 160
F.2d at 232. For this reason, the "special standard" adds
nothing -- except confusion -- to the analysis.

This is [*30] also true because the circumstantial
evidence standard is not so much a unique articulation
drawn to address the special nature of circumstantial
evidence (the other justification for use of the special
standard put forth by its proponents),' as it is an alternative
way of arguing the issue that could be applied equally to a
direct evidence case. For example, consider a case in which
aman named Abe is one of three neighbors who had grown
to hate one another after years of well-known conflicts. Abe
is found dead in his front yard, having been shot by a single
bullet fired from some unknown distance. No murder
weapon is discovered, but the second neighbor, Ben,
ultimately comes forward to testify that the third neighbor,
Charlie, confided in him that he was going to kill Abe, and
that he (Ben) was near a window in his home when he
heard the shot and quickly looked out to see Charlie
lowering the gun he had just fired and heading to his car to
leave. He also testifies that Charlie admitted to intentionally
killing Abe in a conversation following the murder.
Although Ben is impeached as to bias, motive to lie,
opportunity to have committed the crime himself, and his
ability to see what [*31] he claims to have seen on a dark
night through a distant window, he sticks to his story.
Charlie testifies on his own behalf that on the night of the
murder he left his home (and the area) at least one hour
before the state's evidence indicates that Abe was killed. He
denies owning a gun or killing Abe, and denies talking to
Ben about anything for months, He also testifies that he has
seen Ben with guns in the past, and that Ben has bragged to
him about his marksmanship skills. He posits that it is just
as reasonable to believe that Ben committed the crime and
is now lying to both spare himself and frame his other
sworn enemy.

11 See, e.g., Rosenberg, supra, at 1420 (arguing
that the reasonable doubt sufficiency standard is
insufficient to provide "concrete substance for the
presumption of innocence" and that "the reasonable
hypothesis [of innocence] standard seeks to
accomplish this end in a more refined and
discriminating manner by providing a framework
for assessment of circumstantial evidence.")
(footnotes omitted).

The jury would be told that they should return a verdict
of guilty if they are convinced beyond a reasonable doubt
that Charlie unlawfully killed Abe from a premeditated

[*32] design to effect Abe's death. Additionally, however,
in this direct evidence case, the jury could also be told that
they should not return a verdict of guilty unless they are
convinced that the evidence is inconsistent with any
reasonable hypothesis of innocence. If this additional
instruction were given, the argument might shift from
whether Charlie's testimony along with the impeachment
topics covered in Ben's cross should create a reasonable
doubt in the minds of jurors to whether that same evidence
is sufficient to convince the jury of the reasonableness of
Charlie's hypothesis of innocence. In either case, the jury
must weigh the strength of the evidence suggesting guilt
(Ben's testimony) against the strength of the contrary
evidence (and argument). Again, in our view, shifting to a
discussion of the reasonableness of a defendant's hypothesis
of innocence adds confusion, for the reasons already
explained (and recognized by all federal courts and the vast
majority of state courts in this country), and nothing else. It
is simply a different way to view and articulate the fact-
finder's task in a criminal case -- whether direct or
circumstantial.

Finally, we note that Florida provides [*33] an extra
measure of protection against erroneous convictions in both
direct and circumstantial evidence cases by allowing the
trial judge to order a new trial upon finding that the "verdict
is contrary to law or the weight of the evidence." Fla. R.
Crim. P. 3.600(a)(2) (emphasis added). Thus, not only is a
defendant entitled to a detached and neutral review of the
sufficiency of the evidence, both by the trial court and on
appeal, in Florida we authorize a trial judge to "weigh the
evidence and determine credibility just as a juror is
required to do." Geibel v. State, 817 So. 2d 1042, 1044
(Fla. 2d DCA 2002). By this standard, Florida has provided
a real and meaningful additional protection against
erroneous convictions by allowing the trial judge to set
aside a verdict that is contrary to the weight of the
evidence, even where it meets the constitutionally-
mandated sufficiency of the evidence test.

C. Why the Special Circumstantial Evidence Standard
Should Not Apply in this Case Even if it is Retained as
an Appellate Standard of Review in Florida.

As we have already discussed, the Florida Supreme
Court mandates that Florida's appellate courts use a
"special standard of review of the {*34] sufficiency of the
evidence . . . where a conviction is wholly based on
circumstantial evidence." Jaramillo, 417 So. 2d at 257
(emphasis added). Under this standard "'[w]here the only
proof of guilt is circumstantial, no matter how strongly the
evidence may suggest guilt a conviction cannot be
sustained unless the evidence is inconsistent with any
reasonable hypothesis of innocence." Id. (quoting
McArthur v. State, 351 So. 2d 972, 976 n.12 (Fla. 1977)
(emphasis added). However, where "the State presents both



direct and circumstantial evidence, courts do not apply the
special standard of review applicable to circumstantial
evidence cases." Mosley v. State, 46 So. 3d 510, 526 (Fla.
2009) (citing Pagan v. State, 830 So. 2d 792, 803 (Fla.
2002)) (emphasis added). As we (and other Florida district
court judges) understand this binding precedent, the
"special standard” is intended to apply only when "the
evidence for each element of each offense" is wholly
circumstantial. Helms v. State, 38 So. 3d 182, 185 n.1 (Fla.
1st DCA 2010) (citations omitted); see also Bussell v. State,
66 So. 3d 1059, 1062 (Fla. 1st DCA 201 1) (rejecting use of
special standard when reviewing sufficiency of the
evidence [*35] to support conviction for possession of
child pornography because "[t]he only element established
through circumstantial evidence was possession"); Grant v.
State, 13 So. 3d 163, 167 (Fla. 1st DCA 2009) (explaining
that special standard only applies to cases in which all of
the evidence is circumstantial and expressly rejecting
argument that the standard applies when the evidence
relating to one or more elements is wholly circumstantial);
Jenkins v. State, 1 So. 3d 317, 320 (Fla. 3d DCA 2009)
("[W}here one or more of the elements of the crime are
proven by direct evidence, this heightened standard of
review is not applicable."); State v. Burrows, 940 So. 2d
1259, 1262 (Fla. 1st DCA 2006) ("When the State presents
both direct and circumstantial evidence, the special
standard of review applicable to circumstantial evidence
cases does not apply."); but see, e.g., Alleyne v. State, 42
So. 3d 948, 950 (Fla. 4th DCA 2010) ("Where proof of an
element of a crime is based wholly on circumstantial
evidence, [the] special standard of review applies.")
(emphasis added).

The problem with applying the special standard of
review in this and similar possession cases is that the
convictions are not wholly [*36] based upon circumstantial
evidence. In N.K.W., for example, the state proved the
defendant's dominion and control over the drug LSD with
direct evidence that the substance was found near him and
in his wallet, and that the substance was in fact LSD.
Similarly, in Cook the state established the defendant's
dominion and control over the crack pipe with direct
evidence that it was found near her person, in her purse,
and that the residue in the pipe was cocaine. In these two
cases the defendant's own admissions provided direct
evidence sufficient to prove dominion and control. Finally,
in our case, Deputy Murphy's testimony provided direct
evidence -- based upon his personal observations --
establishing that the cannabis was within Knight's dominion
and control.

In all of these cases, the state is admittedly relying on
circumstantial evidence to prove the knowledge element.
But, of course, state of mind elements such as knowledge,
intent or premeditation are usually established through
circumstantial evidence. See, e.g., Andersonv. State, 48 So.

3d 1015, 1018 (Fla. 5th DCA 2010) (noting that "[i]n a
criminal prosecution, knowledge is rarely proven by direct
evidence") (citations omitted); [*37] Jones v. State, 192
So. 2d 285, 286 (Fla. 3d DCA 1966) ("Intent, being a state
of mind, is often not subject to direct proof and can only be
inferred from circumstances."). In our view, it would be a
grave mistake to expand use of the "special standard" to
include the many cases where the state presents direct
evidence to support a finding of guilt as to most elements,
but is left to rely on circumstantial evidence to prove the
defendant's state of mind.

For example, consider a case in which a supposed
battery victim identifies the defendant in court as the
jealous ex-boyfriend of his current girlfriend and
convincingly testifies that on the date alleged in the
information he and the defendant "locked eyes" as they
were walking on the same public sidewalk; that the
defendant immediately veered toward him and -- looking
directly at him with an expression of malice on his face --
swung his left elbow out in an unnatural manner and struck
him with such an unusually strong force that he was
propelled backwards onto the ground, causing injury to the
back ofhis head. A neutral third-party witness who stopped
to render assistance after witnessing the incident also
testifies convincingly to [*38] the same basic facts.
Testifying in his own defense, the accused acknowledges a
past relationship with the alleged victim's girlfriend but
claims no animosity toward either and testifies that on the
day in question he was deep in thought, grimacing in pain
from a recent back strain as he walked, which also caused
a strange gait in which he occasionally had to labor with his
upper body to swing his left leg forward. He testified that
he did not notice the victim until after they had accidentally
bumped into one another as he was laboring to swing his
left leg forward.

At the close of the evidence, and after argument, the
jury will be instructed that it should return a verdict of
guilty to the charge of battery if the state has proven
beyond a reasonable doubt that the defendant intentionally
touched or struck the victim against his will. If the jury
finds the victim and third-party witness to be wholly
credible -- and judges the defendant to be a shifty,
deceptive, evasive, bald-faced liar -- which is
unquestionably a judgment squarely within its proper
function in this case which relies almost exclusively on
direct evidence" -- the jury clearly should be able to return
a guilty verdict. [*39] But, juxtapose these facts against the
"special" standard that arguably applies since the evidence
of intent is circumstantial: "Where the only proof of guilt is
circumstantial, no matter how strongly the evidence may
suggest guilt, a conviction cannot be sustained unless the
evidence is inconsistent with any reasonable hypothesis of
innocence." Law, 559 So. 2d at 188 (citations omitted). The
unique problem in this type of case is that a person can



always claim to have had a different state of mind than his
or her actions suggest. And, when you remove the role of
the fact-finder (in the courtroom) and view the explanation
solely as a logic exercise on a cold appellate record, the
explanation will almost always appear plausible. This is
true because we know that thoughts are not always clear-cut
or rational. As such, it would be a reasonable hypothesis
that almost anyone at almost any time could have a state of
mind different than the state of mind which a rational fact-
finder would attribute to the person based upon observed
facts.” For this reason, a standard that does not allow a
conviction based upon circumstantial evidence of a
defendant's state of mind, "no matter how strongly [*40]
the evidence may suggest” the required state of mind, is
unworkable and is obviously contrary to the law. See, e.g.,
State v. Tovar, 37 Fla. L. Weekly D2569 (Fla. 2d DCA
Nov. 2, 2012). As explained by the Second District in
Tovar:

"[A] trial court should rarely, if ever,
grant a motion for judgment of acquittal
based on the state's failure to prove mental
intent." Hardwickv. State, 630 So. 2d 1212,
1214 (Fla. 5th DCA 1994) (quoting Brewer
v. State, 413 So. 2d 1217, 1220 (Fla. 5th
DCA 1982)). "Whether one had intent is
generally a question given to a jury, for
reasonable men may differ in determining
intent when taking into consideration the
surrounding circumstances." State v.
Herron, 70 So. 3d 705, 706 (Fla. 4th DCA
2011).

Id.; see also Salter v. State, 77 So. 3d 760, 763 (Fla. 4th
DCA 2011) (explaining that intent "'may be proven by a
combination of surrounding circumstances from which a
jury can reasonably infer a defendant's guilt,” and
reiterating that "intent to participate in a crime is a question
for the jury and a trial court properly denies a motion for
judgment of acquittal where an issue remains for the jury to
decide") (quoting Parker v. State, 795 So. 2d 1096, 1099
(Fla. 4th DCA 2001) [*41] (additional citations omitted));
Guinan v. State, 65 So. 3d 589, 593 (Fla. 4th DCA 2011)
(explaining that "direct evidence of intent is rare and must
be proven through surrounding circumstances"; that to
support a conviction the state's circumstantial evidence of
intent need only be "inconsistent with innocence" and
"need not conclusively rebut every possible variation of
events which can be inferred"; and that "[s}ignificantly, the
absence of direct proof on the question of the defendant's
mental intent should rarely, if ever, result in a judgment of
acquittal.") (quotations and citations omitted); State v.
Clyatt, 976 So. 2d 1182, 1184 (Fla. 5th DCA 2008)
(holding that lack of a victim's consent to a battery can be

proven by circumstantial evidence and that "[w]hether the
State's circumstantial evidence will be sufficiently
convincing to establish [the victim's] lack of consent
beyond a reasonable doubt is a question for the jury");
Grover v. State, 581 So. 2d 1379, 1380 (Fla. 4th DCA
1991) ("It is black-letter of course that intent, being a state
of mind, is rarely if ever susceptible of direct proof. Almost
inevitably, as here, it must be shown solely by
circumstantial evidence.") [*42] (citation omitted);
Firestone v. State, 407 So. 2d 1070, 1071 (Fla. 4th DCA
1981) (holding that circumstantial evidence was sufficient
to support a jury finding that defendant entered a home
without the victim's consent, thereby upholding a burglary
conviction). In recognizing that a defendant's or victim's
state of mind is both capable of proof through
circumstantial evidence and still a question for the jury in
most cases, these and the many other decisions addressing
the issue have not applied the "special" standard reserved
for a "wholly circumstantial” case. See, e.g., Evansv. State,
997 So. 2d 1281 (Fla. 4th DCA 2009) (finding that
circumstances were insufficient for jury to find "intent to
tamper or conceal" evidence beyond a reasonable doubt
without using "special" standard of review), Arnold v.
State, 892 So. 2d 1172 (Fla. 5th DCA 2005) (finding
circumstances sufficient for jury to find premeditation
without reference to the "special" standard of review).

12 Even though the state's evidence is based
entirely on the in-court testimony of the eyewitness
victim and another eye-witness (a classic direct
evidence case that hinges entirely on the jury's
evaluation of the relative [*43] credibility of the
witnesses), the state is still relying on circumstantial
evidence to prove intent.

13 For example, even in a murder case with ample
evidence of premeditation, it would still be possible
for a defendant who planned a murder to change his
or her mind -- firmly deciding not to commit the
murder -- but then kill the person in the heat of
passion anyway. How, on a cold record, could a
reviewing court logically dismiss the defendant's
"reasonable hypothesis" that his or her state of mind
at the time of the murder was contrary to the ample
evidence of premeditation?

These district court cases are completely consistent
with cases from the Florida Supreme Court upholding
murder convictions without reference to the "special
standard," even where only circumstantial evidence
supported a jury's finding of intent or some other state of
mind element. See, e.g., Bright v. State, 90 So. 3d 249 (Fla.
2012) (applying normal standard of review to uphold
conviction for first degree premeditated murder charge in
death penalty case where intent and premeditation were
proven by circumstantial evidence); Withers v. State, 104



So.2d 725 (Fla. 1958) (applying normal standard of review
to uphold [*44] murder conviction where premeditation
was proven by circumstantial evidence). In many cases,
however, the supreme court uses a hybrid analysis to
address circumstantial evidence relating to premeditation.
This approach starts with an explanation that
"[c]ircumstantial evidence of premeditation can include the
nature of the weapon used, the presence or absence of
adequate provocation, previous difficulties between the
parties, the manner in which the homicide was committed,
and the nature and manner of the wounds inflicted[],"
McMillianv. State, 94 So. 3d 572, 580 (Fla. 2012) (quoting
Pearce v. State, 880 So. 2d 561, 572 (Fla. 2004) (other
citations omitted)), along with a declaration that
"Premeditation is a factual issue for the jury[.]" Id.
(quoting Asay v. State, 580 So. 2d 610, 612 (Fla. 1991)).
Then, the court explains that: "[Iln a case where the
evidence of premeditation is entirely circumstantial, not
only must the evidence be sufficient to support the finding
of premeditation, but the evidence, when viewed in the light
most favorable to the State, must also be inconsistent with
any other reasonable inference.” Id. (quoting Twilegar v.
State, 42 So. 3d 177, 190 (Fla. 2010), [*45] cert. denied,
1318.Ct. 1476, 179 L. Ed. 2d 315 (2011)). This standard,
as applied by the Supreme Court, appropriately recognizes
that circumstantial evidence pointing to premeditation,
standing alone, is often "strong enough” that a reasonable
fact-finder could reject other inferences that logically could
be drawn from the evidence and thereby find premeditation
beyond a reasonable doubt. This, of course, is very
different from the articulated standard that "no matter how
strongly [circumstantial] evidence may suggest guilt, a
conviction cannot be sustained unless the evidence is
inconsistent with any reasonable hypothesis of innocence."
Law, 559 So. 2d at 188 (citations omitted).

14 This analysis is confused somewhat by Walker
v. State, 957 So. 2d 560 (Fla. 2007). In Walker, a
defendant convicted of first-degree premeditated
murder argued that there was insufficient evidence
to support his conviction under the special standard
of review from circumstantial evidence cases.
Noting that there was direct evidence that the
defendant had killed the victim, the Court rejected
this argument, noting that "This is not a purely
circumstantial evidence case." Id. at 577. However,
the Court then explained that because [*46] "the
State's case as to the intent element for first-degree
premeditated murder . [was] based on
circumstantial evidence" it would "apply the special
standard of review only to the State's evidence
establishing the element of premeditation." /d.

When it comes to convictions involving a state of mind
element, we also find State v. Barnum, 921 So. 2d 513 (Fla.

2005), cert. denied, Barnum v. Florida, 549 U.S. 993, 127
S. Ct. 493, 166 L. Ed. 2d 365 (2006), to be particularly
instructive. Barnum was convicted of armed robbery,
attempted first-degree murder of a law enforcement officer,
and several lesser charges. Focusing on the attempted first
degree murder charge, Justice Lewis, writing for the
majority of the court, noted only that "knowledge that the
victim was a law enforcement officer” was an element of
the crime and "a disputed issue of fact at trial." Id. at 515."
In her concurring opinion in Barnum, Justice Pariente
(joined by Justices Anstead and Quince) further elaborated
that the defendant had taken the witness stand and testified
that he did not believe the victim to be a law enforcement
officer at the time of the offense. This was the only direct
evidence relating to this state of mind element of the crime.
[*47] In addition, the officer did not display his badge as he
approached the defendant. Yet, as the opinion explains, the
officer's testimony that he announced himself to the
defendant as a law enforcement officer "was sufficient
[circumstantial evidence] for the trier of fact to have
concluded that this element was met [beyond a reasonable
doubt[.]" The rationale for this conclusion, as explained by
Justice Pariente, is that:

Because intent is a mental state seldom
subject to direct proof, the determination
whether the defendant knew that the victim
was a law enforcement officer is an issue
that in most circumstances remains for the
jury. See Washington v. State, 737 So. 2d
1208, 1215-16 (Fla. 1st DCA 1999) ("The
law is clear that a trial court should rarely,
if ever, grant a motion for judgment of
acquittal on the issue of intent. This is
because proof of intent usually consists of
the surrounding circumstances of the case.")
(citation omitted).

Id at 534.

15 The primary issues in Barnum centered on the
retroactive application of an earlier Florida
Supreme Court case holding knowledge that the
victim was a law enforcement officer to be an
essential element of the crime to be proved at trial
[*48] (as opposed to a sentencing enhancement
factor). Because this and other important aspects of
Barnum are irrelevant to the issue we address, we
focus narrowly on the one aspect of that case that is
relevant.

In contrast with these cases are a few more recent cases
from the district courts which, relying on Walker (the
premeditation case from the Florida Supreme Court



discussed in footnote 14, supra), apply the special standard
anytime that the defendant's intent is proven solely through
circumstantial evidence. See, e.g., Galavis v. State, 28 So.
3d 176 (Fla. 4th DCA 2010); Siplin v. State, 972 So. 2d
982 (Fla. 5th DCA 2007).

In summary, there is a conflict and much confusion
about whether the "special standard" applies only when
"the evidence for each element of each offense" is wholly
circumstantial, Helms, 38 So. 3d at 185 n.1, or anytime that
any "element of a crime is based wholly on circumstantial
evidence." Alleyne, 42 So. 3d at 950. This confusion is
particularly evident in the inconsistent manner that our
courts have addressed state of mind elements, which are
almost always proven by circumstantial evidence, and for
which the special standard is, in our view, inappropriate.
This [*49] confusion was also frankly acknowledged
recently in Green v. State, 90 So. 3d 835 (Fla. 2d DCA
2012):

I am not entirely convinced that the
outcome of this case is controlled by the
special standard generally applicable to
cases "where a conviction is wholly based
on circumstantial evidence." State v. Law,
559 So. 2d 187, 188 (Fla. 1989); see also
Walker v. State, 957 So. 2d 560, 577 (Fla.
2007); Galavis v. State, 28 So. 3d 176, 178
(Fla. 4th DCA 2010). I am the first to admit
that the line that distinguishes direct
evidence from circumstantial evidence is
sometimes not intuitive to me. Moreover, it
is not always easy for me to decide whether
a conviction or an element of an offense is
based wholly on circumstantial evidence, or
based on both direct and circumstantial
evidence thereby rendering it unnecessary
to apply the special standard of review
applicable to circumstantial evidence cases.
See Wilson v. State, 493 So. 2d 1019, 1022
(Fla. 1986), recededfrom on other grounds
by Evans v. State, 838 So. 2d 1090 (Fla.
2002).

Id. at 838 (Altenbernd, J., concurring). Thus, even if the
supreme court does not join all federal courts and the vast
majority of states in abandoning the "special” [*50]
standard of review altogether, it still needs to clarify when
the standard applies. But, consistent with our understanding
of the law in this area, we hold that the special standard
does not apply in this case because this is not a wholly
circumstantial evidence case.

D. Why the Defendant's Knowledge of the Presence of

the Substance Should Be a Jury Question (Under Either
Standard).

Although the special standard reads as if -- and is
sometimes applied as if -- the reviewing court must either
accept any inference that could logically be drawn from
circumstantial evidence as a reasonable hypothesis of
innocence or, alternatively, determine the reasonableness of
the proffered hypothesis of innocence on its own, our
supreme court has also repeatedly declared that the
"question of whether the evidence fails to exclude all
reasonable hypotheses of innocence is for the jury to
determine . .. ." Caylor v. State, 78 So. 3d 482 (Fla. 2011)
(quotations and citations omitted). Obviously, the question
is not always one for the jury. But, we are aware of no
cases addressing the special standard which adequately
articulate what test an appellate court should use to
determine when, under the special {*51] standard, the issue
is one that should be made by the jury as opposed to
decided as a matter of law.* In our view, if we are to retain
the special standard, the supreme court should also address
this question. And, in our view, if we are to retain the
special standard, the answer must be whether, viewing the
evidence in the light most favorable to the prosecution, any
rational trier of fact could reject the proffered hypothesis of
innocence as unreasonable. If, taking into account the
proper role of jurors along with all of the evidence and all
reasonable inferences, the appellate court determines that
no reasonable juror could reject the hypothesis of
innocence as unreasonable, the conviction should be set
aside on a sufficiency of the evidence review. Alternatively,
if the appellate court determines that a reasonable juror
could reject the hypothesis as unreasonable after weighing
the credibility of witnesses and in light of all of the
evidence and all reasonable inferences, the matter is to be
decided by the jury and not on a motion for judgment of
acquittal.

16 As discussed in Judge Torpy's concurring
opinion, this issue is further confused in that our
courts sometimes use similar [*52] but materially
different articulations of the "“special"
circumstantial standard. The articulation that the
state need only present evidence that is inconsistent
with the defendant's hypothesis of innocence is
sometimes also stated as the test to use for
determining when the issue is one for the jury. See,
eg., Law, 559 So. 2d at 189 ("where there is an
inconsistency between the defendant's theory of
innocence and the evidence, when viewed in a light
most favorable to the State, the question is one for
the finder of fact to resolve"). This works in the rare
(and easy) case in which a piece of circumstantial
evidence directly contradicts some aspect of the
defendant's story. See, e.g., Kocaker v. State, 2013



Fla. LEXIS 1, 38 Fla. L. Weekly S 8 (Fla. Jan 03,
2013). But, it adds nothing in a case like this one.
Here, for example, the circumstantial evidence is
inconsistent with Knight's general claim that he had
no knowledge of the presence of the drugs, but not
with his more specific theory that Harris could have
placed the drugs in his suitcase without his
knowledge. The same would be true if there had
been no passengers in the car and Knight had
theorized that a friend or roommate who did not
make the trip [*53] could have slipped the drugs
into his suitcase shortly before he loaded the car,
unknown to him, thereby using him as an unwitting
courier to get the drugs to someone who Knight was
meeting in Orlando. Similarly, there would be no
evidence to directly contradict a hypothesis that the
K-9 officer planted the drugs during the search,
without Knight's knowledge, or, for that matter, that
aliens were somehow involved. Given these four
increasingly unlikely scenarios, all with no piece of
evidence offered at trial to directly contradict the
hypothesis of innocence, the "standard" articulated
in Law provides no guidance as to when the
appellate court must accept the hypothesis of
innocence as reasonable (as a matter of law), can
reject it as unreasonable, or should conclude that
the issue is one for the jury.

Turning to this case, the two inferences that could
logically be drawn from the circumstantial evidence are
that: (1) Knight knew that the marijuana was in his suitcase
(and is guilty); or, (2) Knight did not know that the
marijuana was in his suitcase because Chad Harris placed
it there without his knowledge after Deputy Murphy
removed Knight from the car (Knight's hypothesis of
innocence). [*54] This is admittedly a close case.
However, we believe that a reasonable fact-finder could
reject Knight's hypothesis of innocence as unreasonable
based upon: (1) the very short window of opportunity
Harris would have had to move the marijuana from another
hiding place to the suitcase (the K-9 deputy arrived within
minutes of the stop); (2) the fact that an inference could
reasonably be drawn from Chakra Miller's testimony that
Harris did not place the marijuana in Knight's suitcase
(Miller was in a position to detect any attempt by Harris to
hide 24.4 grams of marijuana in Knight's suitcase, but did
not testify to any facts indicating that Harris actually did
s0); and (3) the jury's unique ability to assess Knight's
demeanor on the witness stand during the whole of his
testimony.

Finally, we note that we would be grappling with this
same "close call” under what we view as the appropriate
standard of review: "If after viewing the evidence in the
light most favorable to the State, a rational trier of fact
could find the existence of the elements of the crime

beyond a reasonable doubt, sufficient evidence exists to
sustain a conviction." Pagan, 830 So. 2d at 803. Applying
this general standard [*55] in no way changes the fact that
there are two possible inferences that could be drawn from
the evidence relating to the knowledge element in this case,
or that a conviction can only be sustained if a trier of fact
could rationally find guilt by rejecting the second inference
as unreasonable, speculative, imaginary or forced based
upon the evidence. Accordingly, even if another appellate
court disagrees with the ultimate conclusion we reach in
affirming the conviction in this case, it is important to
empbhasize that that disagreement would have nothing to do
with the broader issue of whether the "special standard"
should be rejected as confusing, unnecessary, and incorrect.

AFFIRMED; CONFLICT CERTIFIED.

ORFINGER, C.J., concurs.
TORPY, J., concurs and concurs specially with opinion.

CONCUR BY: TORPY

CONCUR
TORPY, J., concurring and concurring specially.

I agree that this is not a "wholly" circumstantial case.
This is a case where one element of the crime was proven
circumstantially. Thus, because part of the evidence was
direct, the "rational trier of fact" standard applies. Twilegar
v. State, 42 So. 3d 177, 188 (Fla. 2010) (stating that
rational trier of fact standard applies where evidence is
wholly or partially [*56] direct). The anomalous effect of
a reversal here would be tantamount to a judicial
acceptance of Appellant's impeached testimony, as a matter
of law, even though the jury rejected it as a matter of fact.
I have not uncovered any expression of a valid policy
reason for distinguishing this case from any other criminal
case. A more rigorous standard of review when
circumstantial evidence is used provides no greater
assurance against an unjust conviction. Juries rely upon
direct evidence, circumstantial evidence, and reasonable
inferences from both types of evidence in resolving
disputed issues of fact. The category of evidence (whether
direct or circumstantial) used to support a criminal
conviction has no correlation to the reliability of that
evidence. An eyewitness's identification, for example,
although direct evidence, might be far less reliable than a
strong piece of circumstantial evidence. The sufficiency of
the verdict should be based on the probative force of the
evidence, not its legal category.

I have always been perplexed that an appellate
"standard of review" evolved from a repudiated jury
instruction. It seems to have crept back into our
jurisprudence through the back door. {*57] The standard
itself is not clearly delineated. For example, some courts



articulate that the state must "exclude every reasonable
hypothesis of innocence" in a circumstantial case. E.g.,
Jacksonv. State, 818 So. 2d 539, 541 (Fla. 2d DCA 2002)
(citing McCullough v. State, 541 So. 2d 720, 721 (Fla. 4th
DCA 1989)). Others say that the state must offer evidence
that is merely "inconsistent” with the hypothesis of
innocence. E.g., Davis v. State, 90 So. 2d 629, 631 (Fla.
1956); Headv. State, 62 So. 2d 41, 42 (Fla. 1952). In State
v. Law, 559 So. 2d 187, 188-89 (Fla. 1989), our high court
seemed to use the phrases interchangeably. I don't think
these phrases are synonymous. The former connotes to me
that the state must affirmatively eliminate all inferences,
except that of guilt. This is a near impossible burden,
especially if it applies in cases like this where direct
evidence is rarely available to prove an essential element.
The latter seems to require only that the state’s proof
contradict the defense theory. If this is the intended
interpretation of the special standard, I am not certain how
that differs from the direct evidence standard.

In any event, when I study the decisions that [*58]

have reversed convictions by application of the so-called
special standard, I think the courts could have, and for the
most part would have, reached the same results using the
rational trier of fact standard. In other words, this is mostly
asemantic distinction. In some circumstances, however, the
application of the so-called special standard either compels
or, through misapplication, contributes to an incorrect
result. And, as convincingly explained in the majority
opinion, the special standard truly is "confusing and
incorrect." Hollandv. United States, 348 U.S. 121, 140, 75
S. Ct 127, 99 L. Ed. 150, 1954-2 C.B. 215 (1954). For
these reasons, I endorse the majority opinion's call for the
adoption of a single standard of review in both
circumstantial and direct evidence cases. If the
circumstantial evidence instruction is subsumed in the
reasonable doubt instruction for trial purposes, then the
rational trier of fact standard is an appropriate construct
through which to review the sufficiency of the evidence in
both types of cases.
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OPINION BY: SALCINES

OPINION
[*1037] SALCINES, Judge.
N.K.W. appeals his withheld adjudication of

delinquency for possession of a controlled substance. He
asserts that the State failed to rebut his reasonable
hypothesis of innocence, and, thus, his motion for
judgment of acquittal should have been granted. We
agree and reverse.

N.K.W. was alleged to be delinquent by reason of
actual or constructive possession of a controlled
substance, to wit, lysergic acid dielthylamide (LSD). He
entered a plea of not guilty. The case proceeded to a trial

in the juvenile division of the circuit court.

At trial, [**2] the evidence adduced demonstrated
that on July 23, 1999, in the early morning hours, several
police detectives executed a search warrant on the
residence of S.S., who was suspected of narcotics
activity. A party, hosted by S.S., had been in progress at
his residence throughout the previous night.

Several people were located in S.S.'s bedroom when
the raid began. While collecting some evidence from the
bedroom closet, one of the detectives noticed a wallet in
plain view on a shelf in the closet. The detective opened
it and in the change compartment found a small plastic
bag containing several items described as "gel tabs"
which the detective suspected contained LSD. The
detective also found a driver's license in the wallet. The
driver's license was issued to N.K.W.

The detective took the suspected drugs out of the
wallet. He then showed the wallet to N.K.W. who
acknowledged that the wallet was his. N.K.W. opened the
wallet, took out his driver's license, and handed it to the
detective. The detective never asked N.K.W. if the
plastic bag located in the wallet belonged to him. No
fingerprints were lifted from the bag. The detective
arrested N.K.W. for possession [*1038] of a controlled
substance. [**3] !

1 The LSD was contained in a plastic substance,
also referred to as "windowpanes." The drug itself
was not visible to the naked eye. A test later
conducted in the Florida Department of Law
Enforcement's criminal laboratory confirmed that
LSD was present in the plastic.

N.K. W, testified at trial that he had known S.S. since
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childhood and had known that S.S. had been selling
drugs out of his house for about three years. He stated
that S.S. had hosted a party on the pertinent date and
suggested that the party was partially in celebration of his
upcoming birthday. N.K.W. acknowledged that he had
attended the party from 4:00 p.m. of the previous day
until the search warrant was executed immediately before
6:00 a.m., a time span of approximately fourteen hours.
According to N.K.W., he and others had been "smoking
marijuana, just hanging out" throughout the course of the
evening.

N.K.W. explained that he had placed his wallet and
house key in S.S.'s closet to ensure that they would not be
lost. N.K.W. indicated [**4] that he had not stayed in
the bedroom the entire night, that there had been up to
twenty or thirty people in the house earlier, that everyone
had access to the bedroom where the wallet was found,
and that about seven people still remained in the
bedroom when the police arrived.

During his testimony, N.K.W. admitted that "I'd seen
the tablets earlier on throughout the night, but I didn't
purchase them or anything." N.K.W. also denied that
anyone had given him the tablets found in the plastic bag
in his wallet. N.K.W. stated that he did not know how the
tablets got into his wallet, but he theorized that someone
might have "stuck” the items there due to his impending
birthday.

As in S.B. v. State, 657 So. 2d 1252 (Fla. 2d DCA
1995), this case must be analyzed as a constructive
possession case because any number of people had
access to the wallet in which the bag containing the
contraband was found. As such, the State was required to
establish: "(1) the accused's dominion and control over
the contraband; (2) the accused's knowledge that the
contraband [was] within his or her presence; and (3) the
accused's knowledge of the illicit nature of the
contraband." Id. at 1253. [**S] Further, because the
wallet had been accessible to several people, knowledge
of the presence of the contraband and the accused's
ability to maintain control over it could not be inferred,
and had to be established by independent proof. Id. See
also Cook v. State, 571 So. 2d 530 (Fla. 4th DCA 1990)
(bolding that the State's evidence was not inconsistent
with the defendant's reasonable hypothesis of innocence
that someone else placed a crack pipe in her purse where
there was no direct evidence linking the defendant to the
pipe, the defendant had placed her purse on a bar while
she danced, and any number of patrons had access to her
purse during that interim period which immediately
preceded law enforcement's raid of the premises).

Although N.K.W. acknowledged ownership of his
wallet, he was never asked if he owned the plastic bag
contained within the wallet, and no fingerprints were

obtained from that bag. He testified that he did not
purchase the LSD contained within the bag and denied
that anyone had given him the LSD. No direct evidence
was introduced to establish that N.K.W. knew that the
bag was in his presence or that it contained contraband.

Accordingly, the [**6] adjudication is reversed and
remanded with directions to the juvenile [*1039] court
to enter a judgment of acquittal on the charge of
possession of LSD.

DAVIS, J., Concurs.
PARKER, A.C.J., Concurs specially.

CONCUR BY: PARKER

CONCUR
PARKER, Acting Chief Judge, Concurring.

1 reluctantly concur with the majority opinion
because 1 believe we are constrained to follow our
decision in S.B. v. State, 657 So. 2d 1252 (Fla. 2d DCA
1995). 1 write solely to point out that it is the utter lack of
any evidence other than the mere location of the LSD that
compels this result.

Most of the cases involving constructive possession
of illegal drugs involve contraband found in a vehicle
containing two or more persons. See, e.g., Skelton v.
State, 609 So. 2d 716 (Fla. 2d DCA 1992); Rogers v.
State, 586 So. 2d 1148 (Fla. 2d DCA 1991). However, a
few Florida cases have involved contraband found in a
container known to belong to a particular person. All of
those cases have required the State to present some
evidence that the defendant knew of the presence of the
contraband. Evidence of the location of the contraband
standing alone is simply not enough [**7] to support a
conviction.

For example, in S.B., S.B. admitted that he owned a
plastic grocery bag found in the trunk of a car stopped for
a traffic violation. S.B., 657 So. 2d at 1253, A small
amount of marijuana was found in a container located
inside the grocery bag. Id At trial, S.B. denied
knowledge of the marijuana and testified that the
container and a shirt found in the bag did not belong to
him. Id. This court analyzed the elements of constructive
possession and reversed S.B.'s conviction, stating: "We
recognize that the state is not required to rebut
conclusively every possible variation of events that could
be inferred from circumstantial evidence, but the state is
obligated to present evidence which is inconsistent with
the defendant's theory of events." Id.

Similarly, in Cook v. State, 571 So. 2d 530, 531
(Fla. 1st DCA 1990), Cook left her open purse on the bar
while she went to dance. While Cook was dancing, law
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enforcement raided the club. /d During the raid, law
enforcement found a crack pipe in Cook's purse. Id In
reversing Cook's conviction, the court noted that several
people had access to Cook's open [**8] purse while she
was dancing and during the confusion of the raid. Id
Because there was no evidence connecting Cook to the
crack pipe other than its location, the court held that the
State had failed to prove constructive possession. Id. at
532,

More recently, in E.H.A. v. State, 760 So. 2d 1117,
1119 (Fla. 4th DCA 2000), a high school principal found
a zippered backpack in the trunk of a car owned by M.H.
Inside the backpack, the principal found school books
and papers belonging to E.H.A., a wallet containing
E.H.A''s identification, and a pipe containing marijuana
residue. Id. Inside E.H.A.'s wallet, the principal found
two baggies containing marijuana residue. /d E.H.A.
admitted that the backpack was his, but testified that he
had last seen the backpack on the Friday before it was
discovered when he had left it at another friend's house.
Id He denied putting either the marijuana or the pipe in
the backpack. /d. In reversing his adjudication of
delinquency, the Fourth District noted:

The only evidence presented by the
State was the fact that the contraband was
found in a backpack and wallet owned by
EH.A; EHA. was [**9] not in
proximity to the contraband when it was
discovered and there was no independent
[*1040] evidence that he was aware of
the contraband's presence in his backpack.

d

In contrast, in G.T.L. v. State, 710 So. 2d 746 (Fla.
Sth DCA 1998), G.T.L. was arrested after a bag of
cannabis was discovered under his book bag, which was
near two other book bags, while he stood nearby with
two other boys. G.T.L. testified that the cannabis was not
his and that he did not know why the cannabis was
located under his book bag. Id. However, the State
presented evidence that G.T.L. knew that the cannabis

was under his book bag and knew of its illicit nature. /d.
Because the State presented evidence that G.T.L. knew
of the presence of the cannabis and because the trial court
found G.T.L.'s denials not to be credible, the trial court
adjudicated G.T.L. delinquent. Id In affirming the
adjudication, the Fifth District stated:

The trial court determined that defendant's
testimony was not credible and the state
had presented sufficient testimony to
prove defendant's constructive possession
of the cannabis. The instant record
supports the trial court's ruling that
[¥*10] the state established that
defendant knew the cannabis was
within his presence, knew the illicit
nature of the cannabis, and that he had
sole or shared dominion over it.

Id. (emphasis added).

This case is a very close case, as was S.B. In this
case, as in S.B., Cook, and E.H.A., the State presented no
evidence that N.K.W. knew of the LSD in his wallet. It is
this total absence of any evidence of knowledge that
requires us to reverse the conviction. Had the law
enforcement officers asked N.K.W. if he knew what the
"gel tabs" were or asked if the "gel tabs" in his wallet
were his, N.K.W.'s answer might possibly have created
that additional piece of evidence needed to support an
affirmance. Cf Schmitt v. State, 614 So. 2d 637 (Fla. 4th
DCA 1993) (noting that the location of the contraband
together with the defendant's giving of false information
to the arresting officer was sufficient to allow the case to
go to the jury on the issue of constructive possession).
Had the law enforcement officers fingerprinted the
baggie containing the "gel tabs," those results might also
have created an additional piece of evidence to support
an affirmance. [**11] In the absence of such evidence, I
must concur with the result reached by the majority.
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OPINION BY: STEVENSON

OPINION
[*1118] STEVENSON, J.

E.H.A., a minor, was adjudicated delinquent for use
or possession of drug paraphernalia (count I) and
possession of marijuana (count II). The contraband was
not found on E.H.A.'s person; rather, the State's theory
was one of constructive possession. In his sole point on
appeal, E.H.A. contends that there was insufficient
evidence to establish constructive possession and that the
trial court erred in denying his motion for judgment of
acquittal. We agree and reverse.

"Constructive possession exists where a defendant
does not have physical possession of contraband but (1)
knows it is within his presence,

[¥*2] (2) has the ability to maintain control over it, and
(3) knows of the illicit nature of the contraband.” Earle v.
State, 745 So. 2d 1087, 1089 (Fla. 4th DCA 1999)(citing
Brown v. State, 428 So. 2d 250, 252 (Fla. 1983), and
Dupree v. [*1119] State, 705 So. 2d 90, 94 (Fla. 4th
DCA4 1998)). If the contraband is found in a place that is
not within the defendant's exclusive control, then
knowledge of the contraband's presence and the ability to
control it must be established by independent proof. See
id. And, in a circumstantial evidence case such as this
one,

"The law as it has been applied by this Court in
reviewing circumstantial evidence cases is clear. A
special standard of review of the sufficiency of the
evidence applies where a conviction is wholly based on
circumstantial evidence. Where the only proof of guilt is
circumstantial, no matter how strongly the evidence may
suggest guilt, a conviction cannot be sustained unless the
evidence is inconsistent with any reasonable hypothesis
of innocence. The question of whether the evidence fails
to exclude all reasonable hypotheses of innocence is for
the jury to determine, and where [**3] there is
substantial, competent evidence to support the jury
verdict, we will not reverse.

.. . A motion for judgment of acquittal should be
granted in a circumstantial evidence case if the state fails
to present evidence from which the jury can exclude
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every reasonable hypothesis except that of guilt. See
Wilson v. State, 493 So. 2d 1019, 1022 (Fla. 1986).
Consistent with the standard set forth in Lynch [v. State,
293 So. 2d 44 (Fla. 1974)], if the state does not offer
evidence which is inconsistent with the defendant's
hypothesis, "the evidence {would be] such that no view
which the jury may lawfully take of it favorable to the
[state] can be sustained under the law." 293 So. 2d at 45
(Fla. 1974). The state's evidence would be as a matter of
law 'insufficient to warrant a conviction.' Fla. R. Crim. P.
3.380."

Dupree, 705 So. 2d at 94 (quoting State v. Law, 559 So.
2d 187, 188-89 (Fla. 1989)).

Returning to the facts of the instant case, Thomas
McClain, the Dean at Spectrum High School; testified
that Michael Hackey, a student, left class and went out to
his car to smoke a cigarette. [**4] McClain went out to
Hackey's car and searched it; a zipped backpack was
found in the trunk. McClain opened the backpack and,
inside, found a wallet and, in the wallet, McClain found
.identification belonging to E.H.A. and two baggies
containing marijuana residue. In the backpack, McClain
also found school books and papers belonging to E.H.A.
and a pipe containing marijuana residue. McClain did not
know how the backpack got in the trunk of Hackey's car.
E.H.A. was not a student at Spectrum High School and
was not in the area when McClain discovered the drugs
in the backpack.

E.H.A. admitted that the backpack was his and

described Hackey as an "acquaintance.”" According to
E.H.A., however, he last had the backpack on the Friday
before it was discovered in the trunk of Hackey's car.
E.H.A. testified that he packed the backpack with pants,
boxers, a shirt, his wallet, and some money and took it to
the home of his friend Lee Davies, where he was to stay
the night. E.-H.A. testified that he left the backpack at
Davies' home. Further, E.H.A. denied that he had put the
marijuana or the pipe in the backpack.

In moving for judgment of acquittal, defense counsel
argued that the State had failed [**5] to present any
evidence to exclude the possibility that someone other
than E.H.A. put the contraband in the wallet and in the
backpack. The only evidence presented by the State was
the fact that the contraband was found in a backpack and
wallet owned by E.H.A.; E.H.A. was not in proximity to
the contraband when it was discovered and there was no
independent evidence that he was aware of the
contraband's presence in his backpack. Like E.H.A., we
believe that the evidence presented was not inconsistent
with his reasonable hypothesis of innocence and was
wholly insufficient to establish that he constructively
possessed the marijuana and pipe. See, e.g., Cook v.
State, 571 So. 2d 530 [*1120] (Fla. 1st DCA 1990); see
also S.B. v. State, 657 So. 2d 1252 (Fla. 2d DCA 1995).
Thus, we reverse the adjudication of delinquency.

REVERSED.
WARNER, C.J., and GUNTHER, J., concur.
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OPINION BY: ERVIN

OPINION

[*531] Cook appeals the trial court's finding that
she was in constructive possession of a crack pipe and its
residue, contending that proof of possession was legally
insufficient to show that she had knowledge and ability to
maintain control over the pipe. We agree and reverse
with directions that appellant be discharged as to such
offense.

The evidence reveals that a law enforcement officer
found the crack pipe in appellant's open purse during a
raid. Appellant, a dancer at the bar that was raided,
testified that she had placed the purse, which had no
money inside it, on the bar and left it there during one of

her dance routines. The raid took place while appellant
was on stage.

Because the crack pipe was not found in Cook's
actual possession, the [**2] state was required to prove
that she constructively possessed it. To establish
constructive possession of contraband, the state must
show that the defendant (1) knew of the presence of the
contraband, (2) knew of its illicit nature, and (3) had
dominion and control over it. Brown v. State, 428 So.2d
250, 252 (Fla.), cert. denied, 463 U.S. 1209, 103 S. Ct.
3541, 77 L. Ed. 2d 1391 (1983). "If the premises, area,
structure, vehicle, etc. in which a contraband substance is
found is within the exclusive possession of the accused,
the accused's guilty knowledge of the presence of the
contraband, together with his ability to maintain control
over it, may be inferred." Wale v. State, 397 So.2d 738,
739-40 (Fla. 4th DCA 1981). When the premises on
which the contraband is found are not in the defendant's
exclusive control, the state must establish by independent
proof, rather than by inference, knowledge and ability to
control the contraband. Brown, 428 So.2d at 252. When
constructive possession is shown by circumstantial
evidence, as here, the evidence must be inconsistent with
the defendant's theory of innocence. D.K.W. v. State, 398
S0.2d 885, 886 (Fla. 1st DCA 1981).

In [**3] our judgment the state's evidence was not
inconsistent with the defendant's reasonable hypothesis of
innocence. Appellant obviously did not have exclusive
dominion and control over the bar where the contraband
was found, and the state presented no independent proof
of the defendant's knowledge of, or ability to control, the
contraband. Even the state's own evidence established
that people sitting at or near the bar had access to
appellant's purse during the confusion that ensued after
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the police entered the bar area. As in Doby v. State, 352
So.2d 1236 (Fla. 1st DCA 1977), no direct evidence
connected the defendant to the contraband, and the
evidence suggesting that appellant knew of [*532] the
presence of the crack pipe within her purse was entirely
circumstantial. Moreover, this evidence reasonably

supports an inference that the appellant was unaware of
its presence. Consequently, the trial judge should have
granted Cook's motion for judgment of acquittal.

REVERSED.




