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SUMVARY OF ARGUMENT

The only i ssue presented by the Petitioner is that since the
el ected State Attorney had previously represented hi mthenthe entire
State Attorney’s O fice shoul d be di squalifiedfromprosecuting him

As explained in the brief, the State disagrees with this position.



PO NT_OF LAW

VWHETHER THE TRI AL COURT ERRED I N
FAI LI NG TO DI SQUALI FY THE ENTI RE
STATE  ATTORNEY’ S OFFI CE FROM
PROSECUTI NG THI S CASE.

The Petitioner inthis case submts that theentire Ofice of the
State Attorney of the Seventh Judicial Circuit should have been
di squal i fi ed fromprosecuti ng hi mbased upon t he fact t hat he had been
previ ously represented by the el ected State Attorney John Tanner. The
trial court held a hearing, heard of no prejudicial information being
provi ded to t he prosecutor, ordered that no conversation shoul d occur
bet ween t he prosecutor and M. Tanner, and deni ed t he def ense’ s noti on.
It isthe State’ s positionthat thetrial court’s decisionshould be
af firnmed.

Revi ew of the decision witten by the Fifth District Court

of Appeal in this case shows a detailed factual and | egal

anal ysis of the issue presented by the Petitioner. See Stabile

v. State, 790 So. 2d 1235 (Fla. 5th DCA 2001). As to the
al l eged conflict, the appellate court wote

The assistant state attorney asserted
(wi thout dispute) at the hearing on this
nmotion that Tanner is not involved in
this case, has never shared information
about Stabile's prior cases with her, and
in fact cannot even renmenber Stabile.
The trial court denied the nmotion to
di squalify but expressly prohibited any
conversations between the prosecutor,
assistant state attorney, and Tanner
directly or indirectly concerning this
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case.

We think the trial court correctly
resolved this potential probl em of
conflict of interest. The Florida
Suprenme Court has
recogni zed that disqualification of the
entire state attorney's office is not
necessary when the record establishes the
di squalified att or ney has neit her
provi ded prejudicial information rel ating
to the pending crimnal charge nor has
personally assisted in any capacity in
t he prosecution of the charge. See Bogle
v. State, 655 So. 2d 1103 (Fla.), cert.
deni ed, 516 U.S. 978, 116 S. Ct. 483, 133
L. Ed.2d 410 (1995); Castro v. State,
597 So. 2d 259 (Fla. 1992); State V.
Fitzpatrick, 464 So. 2d 1185 (Fla. 1985);
State v. Cote, 538 So. 2d 1356 (Fla. 5th
DCA 1989).

In this case, there were no
al | egati ons or proof that Tanner provided
i nformation or personally assisted in the
prosecution of the charges agai nst
St abi |l e. Nor are there any allegations
t hat Tanner or anyone else violated the
court's order which shielded Stabile from
his fornmer defense counsel. Under these
circumst ances, disqualification of the
entire state attorney's office was not
war r ant ed. See Bogle (disqualification
of entire state attorney's office was not
warranted where prosecutor had a brief
conversation with the defendant's forner
def ense counsel ; even t hough
conversation should have never taken
pl ace, any appearance of inpropriety was
not so great that disqualification was
mandat ed where no prejudicial information
had been exchanged and fornmer defense
counsel now with the state attorney's
office did not assist the prosecution in
any capacity); Reaves v. State, 639 So.
2d 1 (Fla. 1994) (no error in refusing to
disqualify entire state attorney's office
from prosecuting defendant on retrial;
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def endant was properly shielded from his
former prosecutor who had earlier been
hi s defense counsel). Conpare Castro v.
State, 597 So. 2d 259 (Fla. 1992) (trial
court should have disqualified state
attorney's office from prosecuting
def endant where the prosecuting attorney,
knowing that the defendant's forner
publ i ¢ def ender had now been hired by the
state attorney's of fice, di scussed
notions pending in the defendant's case).

Id. at 1236-1238.

In addition to just a generic conflict argunent, the defense
al so submtted to the trial court that this case was different
because of the fact the State was seeking an enhanced sentence
of the Petitioner which included use of sonme of the cases which
i nvol ved representation by M. Tanner. This argunment was al so
addressed by the Fifth District in its opinion:

Stabile argues, however, that nerely
screening Tanner from prosecuting this
case is insufficient because he is the
adm ni strative head of the office and has
conplete discretion to seek his enhanced
sent enci ng as a prison rel easee
reof fender. Stabile is correct that the
state's notice to classify him as a
prison releasee reoffender was made in
t he name of Tanner. However, notice in
this case was actually filed by the
assi stant state attorney. As Judge Bl ue
noted in his specially concurring opinion
in Pitts v. State, 787 So. 2d 195 (Fla.
2d DCA 2001), the decision to seek prison
rel easee reof fender sentencing is usually
made by the assistant state attorney.
There is no allegation that Tanner was
i nvol ved in nmaking this decision.
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VWhat t he above quotes showis that the only i ssue presented
to this Court was addressed in detail by the appellate court and
rejected as toits nerits. Therefore, the first point the State
will make is this Court should not accept jurisdiction in this
case.! In the opinion witten by the Fifth District Court of
Appeal the follow ng question was certified:

DOES SECTION 775.082(8)(a)2a, FLORIDA

STATUTES (1997), WH CH MANDATES A LIFE

SENTENCE FOR PRI SON RELEASEE REOFFENDERS

WHO COWM T * A FELONY PUNI SHABLE BY LI FE,’

APPLY BOTH TO LIFE FELONIES AND FIRST

DEGREE FELONI ES PUNI SHABLE BY

| MPRI SONMENT FOR A TERM OF YEARS NOT

EXCEEDI NG LI FE?
Ild. at 1239. As recognized by the Fifth District Court of
Appeal when it certified the issue, several other district
courts had already certified that exact question to this Court
including the First District Court of Appeal in the case Kni ght
v. State, 791 So. 2d 490 (Fla. 1st DCA 2000).

This Court has now definitively answered the certified

guestion in its January opinion in Knight v. State, 808 So. 2d

210 (Fla. 2002). The remaining issues discussed in Stabile do
not conflict with any other district courts of appeal or with

any opinions of this Court and do not warrant review by this

'Responses were filed by each party as to whether this Court
shoul d accept jurisdiction, and this Court entered an order on
April 12, 2002, postponing its decision as to whether to accept
jurisdiction.



Court.

InJenkins v. State, 385 So. 2d 1356, 1357-1358 (Fla. 1980), this

Court discussed the creation of the district courts of appeal and

quoted from Ansin v. Thurston, 101 So. 2d 808, 810 (Fla. 1958):

It was never intended that the district courts

of appeal should be internedi ate courts... To

fail to recognize that these are courts

primarily of final appellate jurisdictionand

to all owsuch courts to becone i nternedi ate

courts of appeal wouldresult inacondition

far nore detrinmental tothe general welfare

and t he speedy and effi ci ent adm ni strati on of

justice than that which the system was

desi gned to renedy.
This Court’s jurisdiction should not be invoked for the purpose of
seeki ng a second appellatereview. The Fifth District Court of Appeal
reviewed the issue astothe Petitioner’s positionthat theentire
State Attorney’s O fice shoul d have been di squalified andrejectedit.
That opinionis not inconflict with any ot her opinion of this State,
and, infact, the Petitioner acknow edges inits Merits Brief that
Fl orida |l aw (whi ch was knownto the trial court and di scussed by t he
Fifth District Court of Appeal) hol ds t hat such deci si ons have t o be
made on a case- by-case basis. (see page twenty of the Petitioner’s
Merits Brief). Thetrial court held a hearing and made a rul i ng whi ch
was af firmed on appeal, and t he Petiti oner has presented no reason why
this Court shoul d accept jurisdictionand re-reviewthe appellate
court’s opinion.

I f this Court does findthat it should accept jurisdiction, the
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State asserts that thetrial court correctly appliedFloridalaw. In

the case Reaves v. State, 574 So. 2d 105 (Fla. 1991), cert. deni ed,

513 U. S 990 (1994), this Court di scussedtheissue of whenthe State
Attorney’ s O fice shoul d be disqualifiedfromprosecuting a defendant.
The Court wote “[t]hetrial court’srulingonthis questionw || not
be overturned on appeal unl ess unsupported by conpet ent substanti al
evidence.” |d. at 107.2 The opi nion continued its explanation“[t]he
entire state attorney’' s office may be disqualified only if the
i ndi vi dual prosecutor is not properly screened fromdirect or indirect
participationin, or discussionof the case.” Once the defendant in
t hat case was retried, this Court rejectedthe defense’ s argunent t hat
the entire office should have been disqualified given that the

def endant was properly shi el ded fromhis former counsel. See Reaves V.

State, 639 So. 2d 1, 5 (Fla.), cert. denied, 513 U. S. 990 (1994).

Such proper screening is exactly what occurred in this case. The
el ected State Attorney John Tanner evi dently had previously represented
the Petitioner insome unrel ated cases. The defense subnmitted that
si nce t he prosecut or was seeki ng an enhanced sent ence based upon t he

earlier convictions of the Petitioner theentire office of the State

2l't is the position of the State that the standard of review
in this case much like review of a suppression issue is a m xed
gquestion of law and fact and that once the correct |egal
standard is applied the appellate court should defer to the
findings of fact made by the trial court. See Connor v. State,
803 So. 2d 598 (Fla. 2001).




At t orney shoul d be di squalified. Such aclaimis not supported by any
| aw submtted to the trial court.
In fact, the main case presented to the trial court actually

supportedthetrial court’sruling. Boglev. State, 655 So. 2d 1103

(Fla. 1995), was a capital rmurder case i n which t he def endant was gi ven
a sentence of death. Obviously, a hei ghtened revi ewof any conflict
i ssues concerni ng the prosecuti on woul d occur in such a case. However,
this Court found noreversibleerror inasituationwhere one of the
def endant’ s def ense att or neys who represent ed t he def endant during the
mur der case was hired by the State Attorney’s O fice and actual |l y had
a conversation about the defendant with t he assi stant state attorney
who was prosecuting the case. 1d. at 1106. This Court w ote that
“Disqualificationof anentire state attorney’ s officeis unnecessary
when a di squal i fied attorney such as Roberts [the defendant’ s attorney
who began working for the State Attorney’s O fice] does not provi de
prejudicial informati on and does not personally assist in the
prosecution of the charge.” This Court next noted that theissueisto
be deci ded on a case-by-case basis. 1d.

The trial court inthis case heard the facts of howM. Tanner was
involvedwiththe Petitioner. Thetrial court heard fromthe assi stant
state attorney that when the Petitioner’s name was nmentionedto M.
Tanner he had no nmenory of the Petitioner. Thetrial court ordered

that there be no discussion by the prosecutor with M. Tanner



concerning the Petitioner. It is undisputed that this order was
followed, andit is undisputedthat noinformation was every provi ded
by M. Tanner to the prosecutor inthis case. Cearly, there has been
no basis given to reverse the trial court’s determ nation that
disqualificationof theentire State Attorney’s O fi ce was unnecessary.
A ven the argunent presented in support of disqualification, the Ofice
of the State Attorney woul d be barred fromever prosecuting a def endant
who was previously represented by M. Tanner. Such extrene neasures
are not required by case |aw, statute, or ethical rule.

Federal case |aw also supports the fact that the entire
prosecutor’s of fice shoul d not be disqualified. The case of United

States v. Goot, 894 F.2d 231 (7th Cir. 1990), cert. deni ed, 498 U S.

811 (1990), ° addressed a factual situation in which the attorney
representing the defendant was appointed to be the United States
District Attorney, and the issue revi ewed was whet her the entire office

had to be disqualified. See also, Inre Gand Jury 91-1, 790 F. Supp.

109 (E. D. Va. 1992) (Fact that two attorneys who formerly represented
thetarget of agrandjury joinedthe United States District Attorney’s
Officedidnot requirethat entire office had to be disqualified). The

Circuit Court wote

SInterestingly, while rejecting the fact that the entire
prosecutor’s office should be disqualified, the Goot court
di scussed the case of State v. Tippecanoe County Court, 432
N. E.2d 1377 (Ind. 1982), which was one of the cases relied upon
by the defense. Goot, 894 F.2d at 234.
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| n deci di ng questi ons of disqualificationwe
bal ance the respective interests of the
def endant, the governnent, and t he publi c.
Goot has a fundanental interest inhisfifth
anmendrent right not to be deprived of |iberty
wi t hout due process of lawand in his sixth
amendnment right to counsel. The governnent
has an interest in fulfilling its public
protection function. To that end, the
conveni ence of utilizingthe office situated
inthelocuscrimnisis not lightly to be
di scarded. Furthernore, the governnent has a
legitimate interest inattracting qualified
| awyers to its service.

Id. at 236. (citations omtted). The Court found no error inthe
prosecution of Goot. Part of the facts supportingthe rulingwas the

erection of a"Chinese Wall" between t he attorney and t he def endant .

Id. at 235; see also, Gand Jury 91-1, 790 F. Supp. at 110-113.
The facts inthis case showthat a hearing was hel d at whichit
was explained that the elected State Attorney John Tanner while
previously representing the def endant had no nenory of the def endant.
The trial court ordered that no conmuni cati ons occur between the
assi stant handling t he case and M. Tanner, and there i s no assertion
that such order was violated. Sinply because the elected State
Att or ney once represent ed a def endant shoul d not be sufficient reason
to disqualify the entire State Attorney’'s O fice of the Seventh

Judicial Circuit.?

“Revi ew of the website of the State Attorney’s O fi ce shows t hat
i nthe year 1997 al one (the | ast update evidently) M. Tanner’s office
had over sixty prosecutors.
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The Petitioner inthis case has shown no conflict of counsel and
has failed to show why the ruling by the trial court should be

reversed.
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CONCLUSI ON

Based on t he argunents and authorities presented above, the State
respectfully prays this Honorabl e Court either not accept jurisdiction
inthiscaseor, inthealternativeif jurisdictionis accepted, affirm

t he judgnent and sentence of the trial court in all aspects.
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