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PRELI M NARY STATENMENT

Appel | ant, BRODERI CK W MONLYN, the defendant in the tria

court, will be referred to as appellant or by his proper nane.
Appel l ee, the State of Florida, will be referred to as the
St at e.

The trial transcript will be referred to as T foll owed by the
vol une and page. (T. Vol. page). The post-conviction record
diction will be referred to as PC followed by the volunme and

page. (PC Vol. page). The evidentiary hearing will be referred
to as EH followed by the page as nunbered in the trial court.
(EH page). The synbol "IB" will refer to appellant’s initial
brief and will be followed by any appropriate page number.

Al'l doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

This an appeal froma trial court’s denial of a notion for
post-conviction relief, following an evidentiary hearing, in a
capital case.

The facts of the crinme are recited in this Court’s direct
appeal opinion:

Monlyn lived across the road from the victim Alton
Wat son. Monl yn had previously fished on Watson's property,
and on one occasion Watson ordered him off the property
with arifle. Later, when Monlyn was in prison, he told an
inmate that he was going to kill Watson. He told another
i nmat e- - Johnny Craddock--that he would kill the first
person he saw in order to get a ride. He also stated that
he intended to rob the victim and steal his truck and
noney.

Monl yn escaped from prison on October 6, 1992. He stole
sone clothes and noney and a shotgun from his uncle. He
spent a night in Watson's barn hiding from the police.
Monl yn encountered Watson in the barn the next norning.
Monl yn said that Watson surprised him and that both men
grabbed for the shotgun and struggled over it. Monlyn
testified that he was trying to get away when he grabbed
the gun and hit Watson with it. He said they struggled
fromthe barn into the yard until Watson stopped attacking
him At that point, Mnlyn said, he tied Watson's feet
t oget her, gagged him dragged himinto the barn, and took
his truck. Watson's wal | et, containing no noney, was found
next to the body. A friend who had |l et Monlyn stay in her
trailer called the police, and he was arrested.

Wat son' s body had over thirty blunt injury wounds, about
ten of them defensive. The medi cal exam ner described the
bi ndings at trial, and testified that the cause of death
was nultiple blunt inpact to the head.

Monlyn v. State, 705 So.2d 1, 3 (Fla. 1997).

Monl yn was convicted of first-degree nurder, armed robbery,
and arnmed kidnapping. (T. XX 2967-2968). The jury recomended
death 12-0. (T. Vol. XX 2970). The trial court found five
aggravating circunstances: (1) prior violent felony (robbery);
(2) commi ssion during the course of or attenpt to commt robbery

or kidnapping; (3) pecuniary gain; (4) heinous, atrocious, or



cruel; and (5) cold, calculated, and premeditated. (T. Vol. XX
3029-3041). The trial court found no statutory mtigation.
However, the trial court found, as nonstatutory mtigation, that
Monl yn was affectionate and considerate toward his famly, had
been hel pful to others, and had made a good adjustnment to prison
life. The trial court also noted Monlyn's good behavior at
trial. The trial court ruled that the aggravating circunstances
out wei ghed the mitigation and i nposed a death sentence. Monlyn,
705 So.2d at 2-3.

Monl yn appeal ed to the Florida Supreme Court. Monlyn raised
thirteen issues on appeal: (1) error to allow the medical
exam ner's testinony that Watson was still alive and suffered
nore head blows after being bound and gagged; (2) error to
overrul e Monl yn's obj ecti on when he was asked on
cross-exam nati on about the inconsistency between his testinmony
that he bit the victimand the nedical exam ner's testinony that
there were only blunt injuries to the victim (3) error not to
grant a mstrial after the questions as to why Monlyn had not
tol d anyone about his fight with victimand whether he realized
that the victimwould die wi thout nedical attention; (4) error
to admt the victims wife's testinony that the victimusually
carried $200 to $300 in cash, (5) error to deny a notion for
mstrial during the State's guilt-phase closing argunent; (6)
error to admt Johnny Craddock's testinmony regarding Monlyn's
statenments made weeks before the hom cides; (7) error to refuse
to give Monlyn's requested circunstanti al evidence i nstructi ons;

(8) error to give the standard reasonabl e doubt instruction; (9)



error to give an unconstitutionally vague instruction on the
cold, calculated, and preneditated aggravator; (10) error to
find that the nmurder was cold, calculated, and preneditated
(CCP); (11) error to give the standard hei nous, atrocious, or
cruel instruction; (12) error not to give Mnlyn's requested
mtigation instruction; and (13) error not to instruct against
doubl i ng the pecuniary gain and robbery aggravators. Monlyn, 705
So.2d at 3. The Florida Suprenme Court affirmed the conviction
and sentence.

Monlyn filed a petition for wit of certiorari in the United
States Supreme Court arguing the Florida Suprenme Court
i nproperly affirmed the trial court’s finding of CCP after
determ ning that the jury instruction on the CCP aggravat or was
invalid and the trial court inproperly refused to give a jury
instruction prohibiting doubling of aggravators. On June 26,
1998, the United States Supreme Court denied certiorari. Monlyn
v. Florida, 524 U S. 957, 118 S.Ct. 2378, 141 L.Ed.2d 745
(1998).

On June 25, 1999, Monlyn filed a notion for post-conviction
relief. (PC Vol. Il1l 383-406). The notion contained a request
for leave to amend. (PC Vol. 111 384). On August 1, 2001
Monlyn filed an anended notion to vacate the judgnents of
conviction and sentence. (PC Vol. IV 571-605). The amended
notion raised twelve grounds for relief: (1) ineffectiveness for
failing to challenge a state witness’ conpetency to testify; (2)
i neffectiveness for failing to object to the wife s testinony

regarding the victin s habit of carrying cash in his wallet; (3)



i neffectiveness for failing to elicit testinony that FDLE had
di scovered $100.00 hidden in the victinis wallet; (4)
i neffectiveness for failing to request a Frye hearing regarding
the DNA typing of the defendant’s saliva on cigarette butts
found near the victims body on the victims property; (5)
i neffectiveness for failing to call as a witness a cell nmate of
the defendant’s during the guilt phase to corroborate the
def endant’ s testinony; (6) ineffectiveness for failing to object
to the prior violent felony aggravator not being a crinme of
vi ol ence because Mnlyn was a look out; (7) the trial court
i nproperly found the pecuniary gain aggravator because it was
not the primary notive for the nurder; (8) unconstitutional jury
instructions on two aggravators which were found harnl ess on
direct appeal; (9) ineffectiveness for failing to introduce the
def endant’ s renorse as nitigation evidence at the penalty phase;
(10) the trial court’s failure to inform the defendant he had
the right to testify at the penalty phase; (11) ineffectiveness
for failing to informthe defendant he had the right to testify
at the penalty phase; and (12) various errors at the penalty
phase. The State responded agreeing to an evidentiary hearing
on claims 1, 9, and 11. (PC Vol. IV 631-651). The State,
however, argued that the trial court should summarily deny
claims 2, 3, 4, 5, 6, 7, 8, 10 and 12. (PC Vol. 1V 651). The
trial court held a Huff hearing on Cctober 19, 2001. (PC Vol. 1IX
1410-1446). At the Huff hearing, the State did not object to an
evidentiary hearing on issue 2, 4, 5 and 6 as well. (PC Vol. IX

1417, 1422, 1424, 1434). The trial court granted an evidentiary



hearing on claims 1, 2, 3, 4, 5, 6, 9 and 11. (PC Vol. IV 666-
667) .

The trial court held an evidentiary hearing on March 19, 2002.
(PC Vol. VIl 1097-1225; Vol. VIII 1226-1346). Trial counsel,
Judge Jimmy Hunt, testified twice at the evidentiary hearing.
(PC Vol. VII1 1230-1335; 1343-1345).

Lead counsel, Ji my Hunt had been an Assi stant Public defender
since 1973 and had handl ed approxi mately 80 nurder cases and 15
capital nurder trials. (EH 196)' He was named Public Defender
of the year in 1994. (EH 197). He was appointed to the bench in
2000. (EH 134). Defense counsel explained that the problemwth
the case was that the defendant escaped, tied the victim up,
severely beat the elderly victimto death, and the defendant had
a prior conviction for a violent crime, all of which mde it
likely that the jury would recommended death and the judge was
likely to follow that recomendation. (EH 140). I n defense
counsel words, "the man was killed on his own property in his
own barn by an escapee which did not |ook good" (EH 140).
Moreover, the available mtigating evidence was "extrenely
weak". (EH 203). While the defense teamnmade a "sincere" effort
to gather mtigating evidence, there was not nuch avail able.
The nental health expert he consulted found the defendant
conpetent and sane. (EH 208-209). Defense counsel attenpted to
negotiate a plea but the State would not negotiate because the

victims famly was opposed to a plea bargain. (EH 142).

1Some of these facts are from the Bl ackshear evidentiary
hearing that was introduced at the evidentiary hearing in this
case. (Bl ackshear at 9-11)



He had co-counsel at trial. Co-counsel Jones, who was an

Assi stant Public Defender at the time of the trial, also
testified at +the evidentiary hearing. He met with the
defendant's famly but could not find any mtigation. He

recogni zed that it was "hard to believe" but as “absolutely
incredible” as it is, there was no mtigation in the defendant's
fam |y background to be found. (EH 110-111). Monlyn testified
at the evidentiary hearing. (PC Vol. VIII 1336-1343).

The State submitted a witten post-evidentiary hearing
menor andum of law. (PC Vol. |1V 712-745). The State also
subm tted a proposed order. (PC Vol. IV 746-750). Col | atera
counsel also filed awitten post-evidentiary hearing menorandum
of law. (PC Vol. V 756-803). The trial court then denied the
nmotion for post-conviction relief on June 24, 2002. (PC Vol. V

804- 807) .



SUMVARY OF ARGUMENT

| SSUE |

Monl yn asserts his trial counsel was ineffective on three

grounds and then cunul atively. The State respectfully
di sagr ees. Monl yn asserts his counsel was ineffective for
failing to object to habit testinony. [IB at 24. The victims

wi dow testified it was the victims habit to carry at |east a
hundred dollars. It is not deficient performance not to object
to habit evidence because habit evidence is adm ssible in
Florida. Nor is there any prejudice. The purpose of the habit
evi dence was to prove robbery. The taking of the wallet,
itself, regardl ess of whether the wall et contained any cash, was
robbery. The robbery was al so supported by the taking of the
truck which the defendant admtted during his testinmony in the
guilt phase. The defendant’s own trial testinmony established
the crine of robbery regardless of the wife’'s habit testinony.
Moreover, the felony nurder theory and aggravator was also
supported by the kidnapping conviction. Mnlyn's own testinony
al so established the kidnappi ng conviction, felony nurder based
on Kkidnapping and the felony nurder aggravator based on
ki dnappi ng regardl ess of the robbery. Thus, counsel was not
i neffective for failing to object to non-critical habit
testi nmony.

Thus, the trial court properly denied the ineffectiveness claim

Monl yn asserts that his trial counsel was ineffective for

failing to elicit testinmony that the victims wallet still had



$100.00 dollars in it after the crime. IB at 30. There was no
deficient perfornmance. Regardl ess of whether the victinms
wal | et had any cash in a hidden conpartnent, it still could have
had cash in the normal conpartnent. The defendant had nore cash
on hi mwhen arrested than when he escaped fromjail. Regardless
of any testinony concerning the cash in the wallet, the taking
of the wallet itself, as well as the truck, established the
robbery. There was no prejudice. Both the fel ony nurder theory
and the felony nurder aggravator were supported by the
ki dnappi ng conviction. Thus, counsel was not ineffective.

Monl yn asserts that his trial counsel was ineffective for
failing to inform himof his right to testify at the penalty
phase. 1B at 36. Lead trial counsel, Judge Hunt, testified that
he absolutely always informed defendants of their right to
testify at both the guilt and penalty phase. Hi s standard
practice was to discuss the right to testify in the penalty
phase in advance of trial and again after the State has rested.
The trial court found, as a matter of fact, that trial counsel
did inform Monlyn of his right to testify at the penalty phase
after an evidentiary hearing. This finding of fact is supported
by the evidence and should be affirmed by this Court.

Thus, the trial court properly deni ed the three
i neffectiveness clainms. Because none of the individual clains
of ineffectiveness has any nerit, the cunul ative ineffectiveness

claimis necessarily nmeritless.

| SSUE ||



Monl yn asserts that the trial court failed to rule on issues
(7) and (8) of his post-conviction notion. These issues are not
preserved for appellate review. Mnlyn did not obtain a ruling
fromthe trial court as required. A party abandons an issue by
failing to obtain a ruling fromthe court. Monlyn should have
poi nted out the oversight to the trial court, not this Court.
Monl yn has abandoned i ssues (7) and (8) by his failure to obtain
a ruling fromthe trial court. Furt hernore, both issues are
procedural ly barred. | ssue (7), regarding the finding of
pecuniary gain as an aggravator, should have been raised on
direct appeal. Issue (8), regarding the CCP findings and jury
instruction, was raised in the direct appeal and is barred by
the law of the case doctrine. These issues are not preserved

and are procedurally barred.

-10 -



ARGUMENT
| SSUE |
DD THE TRIAL COURT PROPERLY DENY THE
| NEFFECTI VE  ASSI STANCE OF COUNSEL  CLAI MS
FOLLOW NG AN EVI DENTI ARY HEARI NG? ( Rest at ed)
Monl yn asserts his trial counsel was ineffective on three
grounds and then cunul atively. The State respectfully
di sagr ees. Because none of the individual claims of

i neffectiveness has any nerit, the cunulative ineffectiveness

claimis necessarily nmeritless.

St andard of Revi ew

The st andard of review of an i neffecti veness claimis de novo.
St ephens v. State, 748 So.2d 1028, 1034 (Fla. 1999); Hol |l aday v.
Hal ey, 209 F.3d 1243, 1247 (11t" Cir. 2000).

| NEFFECTI VE ASSI STANCE OF COUNSEL

To prevail on a claim of ineffective assistance of trial
counsel, a defendant nmust denonstrate that (1) counsel's
performance was deficient and (2) there is a reasonable
probability that the outcone of the proceedi ng woul d have been
different. Spencer v. State, 842 So.2d 52, 61 (Fla. 2003),
citing Strickland v. Washington, 466 U S. 668, 687, 694, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). A reasonable probability is
a probability sufficient to underm ne confidence in the outcone.
As to the first prong, the defendant nust establish that counsel
made errors so serious that counsel was not functioning as the

counsel guaranteed the defendant by the Sixth Amendnent. I n

-11 -



reviewing counsel's performance, the court nmust be highly
deferential to counsel, and in assessing the performance, every
effort nust be nade to elimnate the distorting effects of
hi ndsight, to reconstruct the circunstances of counsel's
chal | enged conduct, and to evaluate the conduct from counsel's
perspective at the time. For the prejudice prong, the revi ewi ng
court nust determ ne whether there is a reasonable probability
that, but for the deficiency, the result of the proceedi ng would
have been different. Unless a defendant nakes both show ngs, it
cannot be said that the conviction or death sentence resulted
from a breakdown in the adversary process that renders the

result unreliable. Spencer, 842 So.2d at 61.

-12 -



HABI T TESTI MONY

Monl yn asserts his counsel was ineffective for failing to
object to habit testinony. I B at 24. The victim s w dow
testifiedit was the victims habit to carry at | east a hundred
dollars. It is not deficient performance not to object to habit
evi dence because habit evidence is adm ssible in Florida. Nor
is there any prejudice. The purpose of the habit evidence was
to prove robbery. The taking of the wallet, itself, regardl ess
of whether the wallet contained any cash, was robbery. The
robbery was al so supported by the taking of the truck which the
def endant admitted during his testinony in the guilt phase. The
def endant’s own trial testinony established the crine of robbery
regardl ess of the wife's habit testinmony. Moreover, the felony
murder theory and aggravator was also supported by the
ki dnappi ng conviction. Mnlyn's own testinony al so established
t he ki dnapping conviction, felony nurder based on ki dnapping
and the felony nmurder aggravator based on ki dnappi ng regardl ess
of the robbery. Thus, counsel was not ineffective for failing

to object to non-critical habit testinony.

Trial

During the guilt phase, thevictims wife, Ms. Matti e Wat son,
testified. (T. VI 775). She had been married to the victimfor
10 years. (T. VI 776). Testifying was difficult for her and she
cried when identifying the victims wallet. (T. VI 786-787
790). When the prosecutor asked her how much noney was in the

victims wallet on October 8!, she states “l don’t know exactly

-13-



how much.” (T. VI 791). She testified that the victim had
cashed a check on the 6'" and he usually cashed checks “for two
or three hundred dollars” (T. VI 791). She then testified that
to the best of her know edge her husband would have had
somewhere between two and three hundred dollars with himat the
time of his death. (T. VI 791). Defense counsel did not object.?
On cross-exam nation, the widow testified that she was fam |iar
with the amount of noney he normally carried in his wallet. (T.
VI 792). She testified that he al ways had sone noney on hi m but
she “didn’t make a habit of looking in his wallet. (T. VI 792).

The defendant testified in the guilt phase and admtted to
going through the victinms wallet. (T IX 1482-1485). Monl yn
testified that he | ooked through the wallet but found no cash,
only credit cards, and then threwthe wall et back on the ground.
Monlyn al so admtted taking the truck and driving to Lake City
during his guilt phase testinony. He admtted tying the
victims hands and his feet with the victims boot strings.
Monl yn adm tted gagging the victimwith a towel and dragging the
vi ctim back into barn.

In the guilt phase during closing argunent, the prosecutor
argued both robbery and kidnapping to establish the felony
murder. (XV 2047-2051).% The prosecutor relied heavily on the

2 As the Florida Suprene Court noted in the direct appeal
opi nion when rejecting a claim that it was error to admt
testinmony of the victims wife that the victimusually carried
several hundred dollars in cash, the i ssue was not preserved for
review by objection at trial. Mnlyn, 705 So.2d at 4.

3 The prosecutor did rely on both the noney and the truck
inthe opening argunment in the guilt phase but focused on taking

-14 -



taking of the truck nmentioning the money only once. (XV 2048-
2049). The prosecutor also discussed the kidnapping at |ength
to support the felony nurder theory. (XV 2049-2051). The jury
convicted Monlyn of armed robbery in Count |11 and kidnapping in
Count 111. (T. XX 2967-2968).

In the penalty phase, the prosecutor argued both robbery and
ki dnapping to establish the felony nmurder aggravator. (T. XVI
2313-2315). The prosecutor relied solely on the taking of the
truck to establish the during the course of a robbery
aggravator. The prosecutor did not nmention the wallet or any
cash.* In the sentencing order, the trial court relied mainly
on the defendant’s intent to take the truck to find robbery to
establish the felony nurder aggravator. (T. Vol. XX 3031). The
trial court found that the defendant took the victim s wallet,
nmoney and truck. (T. Vol. XX 3031). The trial court also found
the Kkidnapping to establish the felony nmurder aggravator.
| ndeed, due to an inproper doubling concern, the trial court
really solely relied on the kidnapping to establish the felony

mur der aggravator.”?

Evi denti ary Heari ng

of the truck. (T. VI 752, 754, 756, 758).

“ The prosecutor mentioned the wallet in discussing the
pecuni ary gai n aggravator but focused on the taking of the truck
to establish this aggravator as well. (T. XVl 2315-2316).

> The trial court did rely on the noney to establish the
pecuni ary gai n aggravat or.

-15-



At the evidentiary hearing, defense counsel Judge Hunt,
testified that he thought that habit evidence was adm ssi bl e.
(EH 150). He cross-exam ned the widow at trial and got her to
admt that she did not know exactly how rmuch noney was in her
husband's wallet on the day of the nurder. (EH 216). Def ense
counsel would have like to cross-exam ne her nore but she was

enotional at trial. (EH 216).

The trial court’s ruling

The trial court rejected ground Il of the notion, finding:

Monl yn asserts his trial counsel was ineffective for
failing to object to the victinis widow testifying as to
her husband’s nonetary habits. Because habit evidence is
adm ssi ble, there was no deficient performance. Charles
W Ehrhardt, Florida Evidence, 8§ 406.1 (2000 ed.).
Mor eover, there is no prejudice. On cross-exam nation,
the widow admtted that she did not know exactly how nmuch
noney was in her husband’s wallet on the day of the
murder. Additionally, the defendant testified during the
guilt phase and admtted to going through the victims
wal | et .

(PC Vol . V 805)

Merits

Florida courts have held that habit evidence is adm ssible.
State v. Wadsworth, 210 So.2d 4 (Fla. 1968)(agreeing that
evi dence of the prior intenperate habits of a person is rel evant
to, and may be given as corroborating evidence on, the question
of whether such person was intoxicated at any given tinme and
pl ace, when intoxication is a material issue in the cause);

Johnson v. State,
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343 So.2d 110 (Fla. 2d DCA 1977) (G i nes, J.)(hol ding evidence of
a heroin habit was adm ssible and observing that evidence that
t he accused has marks on his armreflecting the prior use of the
narcotic which he is accused of possessing is conpetent
corroborating circunstantial evidence that he possessed it on a
given date). The drafters of Florida's evidence code del eted
any nmention of habit from the routine practice statute.®
However, as Professor Ehrhardt explains, the deletion should not
be interpreted as an intention to prohibit habit evidence;
rather, the drafters felt that it should be left to the tria
court to determne if the habit evidence was sufficiently
probative. Charles W Ehrhardt, Florida Evidence, 8 406.1 at 255
(2002 ed).

Aw fe's testinony regardi ng her husband’ s nonetary habits is

probati ve. Courts routinely admt such evidence. People v.

D Arton, 289 A D 2d 711, 734 N Y.S.2d 309 (NY App.

® The federal rule of evidence governing habit and routine
practice, rule 406, provides:

Evi dence of the habit of a person or of the routine
practice of an organization, whether corroborated or
not and regardl ess of the presence of eyew tnesses, is
relevant to prove that the conduct of the person or
organi zation on a particular occasion was in
conformty with the habit or routine practice.

Florida's statute governing routine practice, 8§ 90.406,
provi des:

Evi dence of the routine practice of an organization,
whet her corroborated or not and regardless of the
presence of eyew tnesses, is adm ssible to prove that
t he conduct of the organization on a particular
occasion was in conformty with the routine practice.
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2001) (holding testinmony of victims wife concerning victims
habit of <carrying cash on his person was adm ssible as
del i berate and repetitive practice); Harris v. State, 394 S. W 2d
13 5 (Ark. 1965)(holding that testinony from w tnesses, wel
acquainted with the victim that he was in habit of carrying
| arge sunms of nmoney on his person was adm ssible); State v.
Long, 123 A 350 (Del. 1923)(holding testinmony regarding
victinm s habit of carrying a considerable sum of noney on his
person, to show that robbery was the notive, was proper); State
v. Lane, 81 S.E. 620 (N.C. 1914)(hol ding deceased' s habit of
carrying noney is adm ssible to show robbery was the notive for
t he hom cide), overruled on other grounds, State v. Cotton, 351
S.E. 2d 277, 280 (N.C. 1987). She was married to the victimfor
a decade and was famliar with his nonetary habits. Had counsel
obj ected, the trial court would have overrul ed the objection and
adm tted the habit evidence. Counsel properly thought that this
evidence was adm ssible and therefore, there is no deficient
performance.

Monl yn, whil e acknow edgi ng that such evidence i s adm ssi bl e,
argues that corroborating evidence is required before habit
evidence is adm ssible. However, as Professor Ehrhardt
explains, only a “very mniml” corroboration is required. The
def endant’s own testinony admtting | ooking through the wall et
establishes the mnimal corroboration required. The fact
def endant had nore cash on him when arrested than when he

escaped fromjail also corroborates the wife' s habit testinony.
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There i s no deficient performance. It is perfectly reasonable
for trial counsel not to object to habit evidence of carrying
cash when the State can prove robbery regardl ess of whether the
wal | et contai ned any noney. Collateral counsel ignores the fact
that the taking of the wallet itself is the conpleted crine of
robbery. The defendant testified in the guilt phase and
admtted to going through the victinis wallet.

There was no prejudice. Regardl ess of whet her Monl yn obt ai ned
any money fromthe wallet, he was still guilty of and properly
convi cted of robbery based on the tenporary taking of the wall et
itself or the taking of the victims truck. Monlyn al so
admtted taking the truck and driving it to Lake City in his
testimony. So, the robbery was established by alternative neans
that did not depend on the habit testinmny. Any one of these
t aki ngs, regardl ess of any cash, was sufficient for the jury to
convict the defendant of robbery. Nor was the robbery
conviction critical to the State establishing fel ony murder or
the fel ony nmurder aggravator because the ki dnappi ng established
both as well. Monlyn's testinony admtted ki dnapping. The
ki dnappi ng conviction supported both the felony nurder theory
and the felony nurder aggravator regardless of the robbery.

Thus, counsel was not ineffective.
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MONEY | N WALLET

Monl yn asserts that his trial counsel was ineffective for
failing to elicit testinmony that the victims wallet still had
$100.00 dollars in it after the crime. IB at 30. There was no
deficient performnce. Regardl ess of whether the victims
wal | et had any cash in a hidden conpartnment, it still could have
had cash in the normal conpartnent. The defendant had nore cash
on hi mwhen arrested t han when he escaped fromjail. Regardless
of any testinony concerning the cash in the wallet, the taking
of the wallet itself, as well as the truck, established the
robbery. There was no prejudice. Both the felony nurder theory
and the felony nurder aggravator were supported by the

ki dnappi ng conviction. Thus, counsel was not ineffective.

Trial

During the guilt phase, thevictims wife, Ms. Matti e Wat son,
testified. (T. VI 775). She was given the victims wallet for
identification. (T. VI 790). She testified that the victim
“al ways carried a hundred doll ars, what he called nad noney in
his wallet”
(T. VI 791). She testified that the mad noney was tucked in a
hi dden place in his wallet. (T. VI 791). She testified that she
did not see the mad noney in the wallet now (T. VI 791).

During the guilt phase, The State presented the testinony of
John Craddock, who was a fellow inmate at the Madi son County
Jail who had hel ped Monlyn escape. (T. VIII 1054-1055, 1061).
Craddock testified that Monyln told himthat Monlyn was going to
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escape, go home and get a shotgun and kill the first person he
saw with a car. (T. VIII1 1059,1091-1092). Monlyn was going to
steal their car to get a *“ride” (T. VIII 1059). The
conversation occurred that day before Mnlyn escaped fromthe
jail. (T. VIIl 1060). Craddock was al so charged with the escape
based on his helping to get rid of the horseshoe used to escape
(T. VIl 1061).

The State also presented the testinony of Mnlyn's cousin
Darrel Adanms. (T. VIII 1100-1101). Monlyn told him the day
before the nurder, that he was going to rob M. Watson, the
victim to steal his money and truck. (T. VIII 1102, 1106).
Monlyn told him that he was going to go to Mexico. (T. VII
1108, 1109, 1113).

Monlyn testified at the guilt phase. (T. Vol. X 1429).
Monlyn testified that he had only $4.00 in quarters when he
escaped from jail. Monlyn admitted to going through the
victims wallet. (T I X 1482-1485). He also testified that he
stole the victims truck and drive it the Lake City. He
admtted tying the victin s hands and his feet with the victims
boot strings. Monlyn admtted gagging the victimwth a towel
and dragging the victim back into barn.

In the guilt phase during closing argunent, the prosecutor
argued both robbery and kidnapping to establish the felony
murder. (XV 2047-2051)." The prosecutor relied heavily on the

t aking of the truck nmentioning the noney only once. (XV 2048-

" The prosecutor did rely on both the noney and the truck
in the opening argunent in the guilt phase but focused on taking
of the truck. (T. VI 752, 754, 756, 758).
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2049). The prosecutor also discussed the kidnapping at |ength
to support the felony nurder theory. (XV 2049-2051). The jury
convicted Monlyn of armed robbery in Count Il and ki dnapping in
Count 111. (T. XX 2967-2968).

In the penalty phase, the prosecutor argued both robbery and
ki dnapping to establish the felony nurder aggravator. (T. XVi
2313-2315). The prosecutor relied solely on the taking of the
truck to establish the during the <course of a robbery
aggravator. The prosecutor did not nmention the wallet or any
cash.® In the sentencing order, the trial court relied mainly
on the defendant’s intent to take the truck to find robbery to
establish the fel ony nmurder aggravator. (T. Vol. XX 3031). The
trial court found that the defendant took the victims wallet,
nmoney and truck. (T. Vol. XX 3031). The trial court also found
the kidnapping to establish the felony nurder aggravator.
| ndeed, due to an inproper doubling concern, the trial court
really solely relied on the kidnapping to establish the felony

mur der aggr avat or. °

Evi denti ary hearing testinony

At the evidentiary hearing, collateral counsel <called
| nvestigator Ben Stewart. (EH 146). He was the |ead
i nvestigator who handled the victims wallet. (EH 148). The

8 The prosecutor nmentioned the wallet in discussing the
pecuni ary gai n aggravator but focused on the taking of the truck
to establish this aggravator as well. (T. XVl 2315-2316).

® The trial court did rely on the noney to establish the
pecuni ary gai n aggravat or.
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victims wallet was discovered the day after the nmurder by the
stepson in a trough. (EH 148). He opened the wallet to see if
there was any noney in it but did not see any. (EH 149, 150).
He was concerned about disturbing any latent prints so he did
handl e the wal |l et extensively. (EH 151). He did not check any
of the conpartnments of the wallet. (EH 157). He then bagged the
wal let and give it to Agent Pfeil of the FDLE to check for
|atent prints. (EH 149). He received a call from FDLE i nform ng
him that they had discovered a $100.00 bill folded up and
“tucked away in sone conpartnment in the wallet.” (EH 151). The
noney was not in the nmain fold area of the wallet. (EH 158). He
docunented this information in the search warrant which was
drafted with the assistance of prosecutor Page. (EH 152-153).
He did not think that defense counsel questioned him regarding
t he hidden noney in his deposition. (EH 154).

At the evidentiary hearing, lead trial counsel, Judge Hunt,
testified that the wallet was only one of the items invol ved.
(EH 216). As | ead counsel Hunt expl ained, regardless of the
wal let, a robbery conviction was still valid based on the

def endant's taking the victims truck and the guns. (EH 153,

217). Mor eover, Monlyn's intent to rob was at issue, not his
success in obtaining a large sum of cash. (EH 154, 217). As
trial counsel explained, the defendant was still guilty of

robbery whether the defendant found $10.00 or $5, 000. The
ampunt of cash was a "very mnor issue". (EH 154, 158).
Alternatively, the State could have proven that the victim

shortly prior to the crine, had cashed a check. (EH 150). Lead
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counsel testified that he was aware that the nopney had been
found in the wallet because he had highlighted the docunment
di sclosing that a $100 bill had been found in the wallet. (EH
151). He may have over | ooked the fact that the hidden noney
was di scovered. (EH 156, 159) *°

The trial court’s ruling

The trial court rejected ground Il of the notion, finding:

Monl yn asserts that his trial counsel was ineffective
for failing to object to the prosecutor’s closing argunent
that the lack of noney in the wallet established robbery.
A defendant does not have to succeed in obtaining noney
fromthe wallet to establish a robbery, taking the wall et
is itself sufficient to establish robbery. Counsel is not
i neffective for refusing to nake basel ess obj ecti ons.

(PC Vol . V 805).
Merits
The robbery statute, 8§ 812.13(1), Fla. Stat. (1992), provides:

" Robbery"” neans the taking of nobney or other property
which nmay be the subject of larceny from the person or
custody of another, with intent to either pernmanently or
tenporarily deprive the person or the owner of the nopney
or other property, when in the course of the taking there
is the use of force, violence, assault, or putting in fear.

As defense counsel properly explained, a defendant does not have
to succeed in obtaining nmoney from the wallet for a robbery
convi ction. Here, the defendant killed the victim |ooked
t hrough the victims wallet but threw it away. The tenporary

handling of the wallet constitutes the conpleted crine of

10 At the evidentiary hearing, co-counsel Jones testified
that while he could recall that sonme kind of issue regarding the
wal | et arose, he did not recall the wallet issue. (EH 111-112).
M. Hunt dealt with that issue. (EH 111).
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! Moreover, the defendant took the victims truck. The

robbery.?!
Florida Supreme Court has repeatedly affirmed the robbery
conviction and application of the robbery aggravator in capital
cases where the defendant first kills the victimand then takes
the victims wallet and/or truck. Wodel v. State, 804 So.2d
316, 322 (Fla. 2001)(affirm ng a conviction for robbery in a
capital case based on taking of the victinms wallet where no
other motive for the killing was readily discernible fromthe
record); Perry v. St at e, 801 So.2d 78, 87-88 (Fla.
2001) (rejecting afterthought argunment where the defendant took
victims wallet and truck after killing him; Foster v. State,

810 So.2d 910, 917 (Fla 2002)(finding no ineffective assistance

of appellate counsel for failing to argue the robbery aggravat or

1 State v. Escoe, 78 S.W3d 170 (Mo. App. 2002) (hol ding the
robbery was conmpl eted when defendant obtained control of the
victims purse, even though defendant returned the purse to
victimafter he determ ned that it contained no noney because
the victim s regaining possession of her purse, after it was
found to contain no noney, did not retract the conpleted crine
of robbery despite the fact that the state statute requires that
t he robber intent to permanently deprive owner of the property);
State v. Bradshaw, 766 S.W2d 470 (M. App. 1989) (hol ding
robbery conpleted when a robber took a wallet although robber
returned wal let to victim when after |ooking through it, he saw
it contained no noney because the crinme of robbery was
consummat ed when the defendant gained control of the wallet,
even for a nmonent); Brown v. Commonweal th, 482 S.E.2d 75 (Va.
App. 1997)(affirm ng conviction for robbery and hol ding that
trial court’s denial of jury instruction for attenpted robbery
was proper where robber threw wall et away because it contai ned
no noney because this was conpleted crine of robbery citing
Whal en v. Commonweal th, 549, 19 S.E. 182, 183 (Va. 1894); People
v. Quinn, 176 P.2d 404 (Cal. App 1947)(hol di ng robbery conpl ete
where the robber pointed a gun at the victimand told himto
throw his wallet on the ground but wallet contained no noney).
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did not apply where defendant directed another person to take
the victins wallet after killing him.

Contrary to Monlyn's claim the taking of the truck was not
an afterthought. 1B at 34. Rather, taking the truck, to effect
his get away fromhis escape fromjail, was the main notive of
this murder. In Perry v. State, 801 So.2d 78, 88 (Fla. 2001),
this Court rejecting afterthought argunment where the defendant
took the victims truck after killing him This Court noted
that Perry did not just "abandon" Johnston's truck after
effecting a getaway. Rather, Perry drove the truck all the way
to south Florida, his original intended destination. The Perry
Court al so reasoned that the afterthought issue was presented to
the jury via a special jury instruction and the “jury obviously
found the State's evidence nore believable than Perry's self-
serving, and frequently inconsistent, clainms.” Here, as in
Perry, Monlyn admtted that he did not nmerely drive the truck to
the edge of the property and then abandoned it. Rat her, he
drove the truck from Madison to Lake City - approximately 50
mles. Here, also, the afterthought issue was presented to the
jury and rejected by it. The prosecutor specifically addressed
the afterthought issue in his argunent. Moreover, here, unlike
Perry, two state witnesses testified that Mnlyn told them
before the nurder, that he intented to kill soneone and steal
their car to effect his escape.

There i s no deficient performance. Even if counsel overl ooked
the fact that noney was hidden in the wallet, there is no

deficient performance. The fact that the victim had nmad noney
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in a hidden place in his wallet still left wide the possibility
that there was noney in the normal place in the wallet and that
t he defendant took it. Any noney hidden in a separate part of
the wallet is ared herring and the jury would view it as such.
Mor eover, the defendant admitted to going through the victins
wallet during his trial testinony. While the defendant
testified that there was no noney in the wallet, only credit
cards, the jury was not required to believe this testinony. |If
def ense counsel had elicited testinony that there was nobney
hi dden in the wallet, the prosecutor would have just clarified
his argunent that the defendant took the noney that he could
find easily in the normal place in the wallet. Monyln seens to
view this evidence as stopping the prosecutor from asserting
that he took noney from the wallet. It does not. The
prosecutor was still free to argue that there was noney in two
pl aces in the wallet and the defendant took the noney fromthe
one, normal place. There was no point in objecting under these
facts. Thus, counsel was not ineffective for not objecting.
Nor was there any prejudice. Both felony nurder theory and
fel ony nmurder aggravator were established by alternative neans
that did not depend on the wallet. Monlyn also admtted taking
the truck and driving it to Lake City in his testinmny. So, the
robbery was established by alternative means that did not depend
on whether there was any cash in the wallet. Regar dl ess of
whet her Monl yn obt ai ned any noney fromthe wallet, he was still
guilty of and properly convicted of robbery based on the

tenporary taking of the wallet itself or the taking of the
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victims truck. Any one of these itens, regardl ess of any cash,
was sufficient for the jury to convict the defendant of robbery.
Nor was the robbery conviction critical to the State
establishing fel ony murder or the fel ony nurder aggravator - the
ki dnappi ng established both as well. The ki dnappi ng supported
both regardless of the robbery. Thus, counsel was not

i neffective.
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RI GHT TO TESTI FY AT THE PENALTY PHASE

Monl yn asserts that his trial counsel was ineffective for
failing to inform himof his right to testify at the penalty
phase.
| B at 36. Lead trial counsel, Judge Hunt, testified that he
absolutely always i nfornmed defendants of their right to testify
at both the guilt and penalty phase. Hi s standard practice was
to discuss the right to testify in the penalty phase in advance
of trial and again after the State has rested. The trial court
found, as a matter of fact, that trial counsel did informMonlyn
of his right to testify at the penalty phase after an
evidentiary hearing. This finding of fact is supported by the

evi dence and should be affirmed by this Court.

Trial

Monlyn testified twice at the guilt phase. (T. Vol. Xl 1429-
Vol . XIl 1643; T. Vol. Xl 1663-1664). On cross, the prosecutor
establ i shed that Monlyn had been convicted of eleven (11) prior
felonies. (T. Xl 1504). Def ense counsel asked Monlyn how he
felt about what happened in this case. (T. Vol. Xl 1636).
Monl yn responded that he felt bad because . . ., at which point,
t he prosecutor objected based on rel evancy. The trial court
noted that it could lead to sone interesting recross and asked
def ense counsel if he was sure he wanted to ask that. (T. Vol.

Xl 1637). The objection was overrul ed but defense counsel did
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not pursue the matter. (T. Vol. Xl 1637).%* Mnlyn did not
testify at the penalty phase. After calling several w tnesses
at the penalty phase, trial counsel announced that he had no
other witness but wanted “to confer with nmy client before I
announce rest” (T. XVI 2267). There was a recess. (T. XV
2271) . Def ense counsel announced rest in front of the judge
during the penalty phase jury instruction conference. (T. XVI

2272). The trial court did not conduct a waiver colloquy of the

right to testify in the penalty phase.

Evi denti ary hearing testinony

At the evidentiary hearing, lead trial counsel Hunt testified
that while he did not specifically recall this case, he "al ways"
di scussed the right to testify with his clients (EH 192). He
di scusses this in every case. He testified that he discusses
the right to testify in the penalty phase in advance of tri al
and again after the State has rested. (EH 193). He testified "I
do that in each and every <case.” (EH 193). When
post-conviction counsel stated that it was standard operating
procedure and that he "probably” did it in this case, M. Hunt
responded: "Not probably, | did it."” (EH 193,233). VWhile M.

2 Coll ateral counsel m stakenly asserts that Monlyn was
prohi bited from expressing his renorse during the guilt phase.
| B at 38. The prosecutor’s objection, however, should have been
sustai ned. Renorse testinony is not relevant at the guilt phase.
Cf. Randol ph v. State, 562 So.2d 331 (Fla. 1990)(noting tria
court clearly was correct in sustaining Randol ph's objection
lack of renmorse during the guilt phase). The only renorse
testinony that is relevant to this issue is Munlyn' s testinony
at the evidentiary hearing.
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Hunt had no notations of the discussions with Monlyn, he
normal |y did not takes notes of right to testify conversations.
In rebuttal, |ead counsel testified again that he absolutely
al ways i nfornmed defendants of their right to testify at both the
guilt and penalty phase but he could not recall this particular
case. (EH 247-248).%

The defendant testified that defense counsel Hunt did not
inform him that he had the right to testify at the penalty
phase. (EH 240, 244). Monlyn testified that he would have
testified as to his renorse for the nmurder. (EH 242). He
testified that what happened was he “was in the wong place at
the wong time.” (EH 242). Lead counsel Hunt testified that he
did not perceive the defendant as renorseful. (EH 186). Monlyn
was only concerned with the effects of the crime on hinself, not
others. (EH 230). Trial counsel “did not see renorse.” (EH
231). The defendant left the victimtied up in a place where he
woul d not be found and did not attenpt to report the incident to
the sheriff. (EH 231). Monlyn did not attenpt to save the
victims life or get help for him despite Monlyn's claimthat

the victim was still alive when he left. (EH 231-232). The

13 At the evidentiary hearing, co-counsel Jones testified
that he did not nake the decision whether to have the defendant
testify at the guilt or penalty phase. (EH 108). Rat her, M.
Hunt nade those deci sions. Co-counsel Jones did not recall
havi ng any di scussions with the defendant about the decision to
testify at the guilt phase or his decision not to testify at the
penalty phase. (EH 109).
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def endant wote a letter in which he expressed renorse. (EH

189) .

The trial court’s ruling

The trial court rejected ground Xl of the notion, finding:

Monl yn asserts that his trial counsel was ineffective
for failing to advise himthat he had the right to testify
during the penalty phase. This Court finds, as a matter
of fact, that the Defendant was advised of his right to
testify. The Defendant, who testified in the guilt phase,
was clearly aware of his right to testify in the penalty
phase. Additionally, there is no prejudice because the
proposed renorse testinony would not have resulted in a
life recommendati on.

(PC Vol . V 807).

Merits

When a defendant clains ineffectiveness for failing to advise
himof the right to testify, the defendant nust establish that
he woul d have testified, but for the incorrect advice of counsel
and to show prejudice, the defendant nust also show that the
testimony at issue would likely have changed the outcone.
O sorio v. State, 676 So.2d 1363 (Fla. 1996)(holding that a
def endant claimng that counsel was ineffective based on an
al |l egation that counsel interfered with the defendant's right to

testify nust establish both prongs of the Strickland test, i.e.,

14 At the evidentiary hearing, co-counsel Jones testified
he did not recall having any discussions with the defendant
about his remorse for the murder. (EH 109)
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that he would have testified and that the testinmony at issue
woul d |ikely have changed the outcone). Monlyn failed to neet
t hi s burden.

The trial court found that Monlyn was, in fact, infornmed of
his right to testify at the penalty phase. Defense counsel was
an experienced public defender, with extensive capita
litigation experience, who “al ways” informed def endants of their
right to testify. The trial court found defense counsel’s
testinmony on this issue to be credible. Credibility findings by
a | ower court may not be overturned if supported by conpetent,
substanti al evidence. Roberts v. State, 840 So.2d 962, 973 (Fl a.
2002); Zakrzewski v. State, 2003 W 22669486 (Fla. Nov. 13,
2003) (rejecting an i neffectiveness claimand affirm ng the tri al
court’s factual findings because they were supported by
conpetent, substantial evidence). The trial court’s finding
that trial counsel infornmed the defendant of his right to
testify at the penalty phase is a finding of fact that there was
no deficient performance. McGiff v. Dept. of Corrections, 338
F.3d 1231, 1237-1238 (11" Cir. 2003)(rejecting a claim of
i neffectiveness where trial counsel testified that her ordinary
practice was to advise her clients of the right to testify and
she never prevented clients from taking the stand and the
district court found it nore likely than not that trial counsel
foll owed her normal practice and advised her client of his
fundanmental right to testify because absent evidence of clear
error, “we consider ourselves bound by a district court's

findings of fact and credibility determ nations.”); MQueen v.
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Scroggy, 99 F.3d 1302, 1317 (6th Cir. 1996)(rejecting an
i neffectiveness claimwhere trial court nade a finding of fact
that the defendant had in fact been informed of his right to
testify at the sentencing phase).

The trial record, as well as trial counsel’s evidentiary
hearing testinony, supports the trial court’s finding. Cf.
Zakr zewsKki V. St at e, 2003 W 22669486 (Fla. Nov. 13,
2003) (rejecting an ineffectiveness claimand affirm ng the tri al
court’s factual findings because they were supported by
conpetent, substantial evidence presented at the evidentiary
hearing and also by the original trial record, which indicated
t hat Zakrzewski was present when the trial court deferred ruling
on the notion to suppress). At the end of the penalty phase,
trial counsel stated he had no additional penalty phase w tness
but wished to confer with his client before announcing rest.
The reasonabl e assunption is that trial counsel wanted to confer
with his client about his testifying in the penalty phase since
he had no other witnesses. The trial court’s factual finding
shoul d be affirnmed.

Counsel is not ineffective for failing to obtain an on-the-
record of the right to testify at the penalty phase because no
such on-the-record waiver is required under Florida |aw.
Lawrence v. State, 831 So.2d 121, 132 (Fla. 2002)(explaining
t hat due process does not require that the defendant waive his
right to testify on-the-record and rejecting an i neffectiveness
claim for failing to inform the defendant of the right to

testify at penalty phase because the trial court found that
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trial counsel had, in fact, advised the defendant of his right
to testify); Davis v. State, 2003 W 22722316 (Fla. Nov. 20,
2003) (hol di ng defense counsel was not ineffective in failing to
obtain an on-the-record waiver by Davis of his right to testify
in the penalty phase where defense counsel testified at the
evidentiary hearing that the subject of whether Davis would
testify in the penalty phase was discussed with Davis). As in
Davi s and Lawence, this Court should reject again such a claim
of ineffectiveness.

Trial counsel obviously discussed the right to testify in
general with Monlyn because Monlyn testified twice in the guilt
phase. Monlyn’s testinony on this matter is sinply not
credi bl e. He did not even attenpt to explain how he could
possi bly be unaware of his right totestify at the penalty phase
when he had, in fact, testified in the guilt phase. Monl yn
obvi ously knew of his right to testify in general because he
exercised that right in this case. Monlyn did not even attenpt
to explain this contradiction.

In Daniels v. Lee, 316 F.3d 477, 490-491(4t" Cir. 2003), the
Fourth Circuit rejected a claim of ineffectiveness for failing
to inform the defendant of his right to testify. The Court
expl ai ned that while there was no waiver colloquy, the record
reflected that Daniels was present during voir dire when his
| awyers questi oned prospective jurors on howthey would react if
Dani el s decided not totestify. Daniels had initially expressed
a desire to testify during the guilt phase but, after discussing

the matter with his | awers, decided not to take the stand. At
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the sentencing phase, the court advised all those present,
i ncludi ng Daniels, as follows:

Al right, before we bring the jury in, let me say that

for this phase of the trial, | have requested that the

deputies leave the leg irons on M. Daniels. Now, even

t hough 1 have requested that, they will not be displayed

in the presence of the jury if M. Daniels decides to take

the witness stand and testify.

Based on this evidence, the trial court found that Daniels was
aware of his right to testify. The Daniels Court noted that
ot her than offering general after-the-fact denials that he was
unaware of his right to testify, there was no evi dence to rebut
the trial court’s findings.

Here, Monlyn’s testinony at the guilt phase was al so evi dence
that he was aware of his right to testify at the penalty phase.
Here, as in Daniels, other than Monlyn’s general after-the-fact
denials that he was unaware of his right to testify at the
penalty phase, there was no evidence to rebut the trial court’s
findi ngs.

Furthernore, there is no prejudice because even if the
def endant had testified in the penalty phase about his renorse
it would not have changed the jury recomendation. Testifying
that you were in “the wong place at the wong time” is not
renorse. United States v. Coker, 52 F.3d 1123 (D.C. Cir.
1995) (affirm ng denial of sentencing reduction and concl udi ng
that a defendant attributing his involvenent to being “in the

wrong place at the wong tine" is an attenpt to mnim ze his
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responsibility). Monlyn was in the “wrong place” because he
escaped from jail and broke into the barn, not because of any
fortuitous circunmstance. The “right place” for Mnlyn was in
jail but he escaped. No jury would found such testinony
conpelling mtigation. Furthernmore, the jury was unlikely to
find credible remorse testinmony of an eleven tine convicted
f el on. Monl yn’ s anbi val ent renorse testinony would not have
resulted inalife recomrendati on. Washington v. Kema, 16 Fed.
Appx. 528 (8th Cir. 2001)(holding that there was no prejudice
fromcounsel’s failure to inform the defendant of his right to
testify because Washington's proposed trial testinony woul d have
nerely reiterated the alibi defense al ready provided t hrough t he
trial testinmony of his nother).

Monlyn’s reliance on United States v. Teague, 953 F.2d 1525,
1532 (11" Cir. 1992)(en banc) and Gallego v. United States, 174
F.3d 1196 (11" Cir. 1999), is m splaced. In Teague, trial
counsel filed a notion for new trial asserting that while she
t hought it better if the defendant did not testify, she was
concerned that the defendant may not have understood that the
final decision was his to nake. Here, by contrast, defense
counsel did not express any concern that Monlyn my not have
understood that the final decision was his to make. Far fromit
- defense counsel testified that he always di scussed the right
to testify and he was certain he followed that standard practice
in this case as well.

In Gall ego, the Eleventh Circuit concluded that the district

court followed an erroneous legal standard in assessing
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defendant's <claim that trial counsel rendered ineffective
assi stance of counsel by failing to properly advise defendant
that he had a constitutional right to testify. The district
court rejected the claimfollow ng an evidentiary hearing. The
magi strate incorrectly ruled that “as a matter of law [a]
def endant could not carry his burden w thout presenting sone
evidence in addition to his own word, which is contrary to
counsel's.” Gallego, 174 F.3d at 1198. The Eleventh Circuit
remanded for a new evidentiary hearing in front of a different
magi strate because a defendant’s testinony that his counsel did
not inform himof his rights is sufficient if believed by the
trial court. The Eleventh Circuit stated that the nmagistrate
did not weigh the defendant's credibility. Here, by contrast,
the trial court made a traditional credibility determ nation and
did not use an incorrect |egal standard.

The trial court’s credibilty finding that trial counsel
i nformed Monlyn of his right to testify at the penalty phase
should be affirnmed. There is no prejudice because his quasi-
renorse testinony would not have resulted in a life sentence.

The trial court denial of this claimshould be affirnmed.
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CUMULATI VE ERROR
Monl yn asserts that the cunulative errors of trial counse
amounted to ineffective assistance of counsel. | B at 38.
Because all three clains are without nerit, the cunul ative error
claimis necessarily without merit. Giffin v. State, 2003 W
22207901 (Fla. Sept. 25, 2003)(concluding that because “the
al l eged individual errors are without nerit, the contention of
cunul ative error is simlarly without nmerit”); Vining v. State,
827 So.2d 201, 219 (Fla. 2002)(sane); Downs v. State, 740 So.2d
506, 509 n. 5 (Fla. 1999)(finding that claimof cunulative error
was wi t hout merit where the court found the individual clainms to
be without nerit). Zero plus zero plus zero equals zero. United
States v. Villa, 46 F.3d 1153 (10" Cir. 1995)(unpublished
opinion)(rejecting a cunulative error argunent based on four
claims of error because “zero plus zero equals zero, and four
zeros added together still equal zero.”). There is no

cumul ati ve error.
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| SSUE 11
WHETHER THE TRl AL COURT' S FAI LURE TO RULE ON TWO
CLAIMS IN THE POST-CONVICTION MOTION IS
PRESERVED? (Rest at ed)

Monl yn asserts that the trial court failed to rule on issues
(7) and (8) of his post-conviction notion. These issues are not
preserved for appellate review. Monlyn did not obtain a ruling
fromthe trial court as required. A party abandons an issue by
failing to obtain a ruling fromthe court. Monlyn should have
poi nted out the oversight to the trial court, not this Court.
Monl yn has abandoned issues (7) and (8) by his failure to obtain
a ruling fromthe trial court. Furt hernmore, both issues are
procedural ly barred. Issue (7), regarding the finding of
pecuni ary gain as an aggravator, should have been raised on
direct appeal. Issue (8), regarding the CCP findings and jury
instruction, was raised in the direct appeal and is barred by
the law of the case doctrine. These issues are also

procedurally barred. Monlyn does not even address the nmerits of

ei ther issue.

Facts

I n his amended notion, Monlyn asserted, as i ssue (7), that the
trial court inproperly instructed the jury on the pecuniary gain
aggravat or because pecuniary gain was not the primary notive for
the murder (PC Vol. 1V 580-581). As issue (8), Mnlyn asserted
that CCP aggravator jury instruction was unconstitutional and
the trial court inmproperly refused to give a anti-doubling

instruction but acknow edged that both instruction had been
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addressed and rejected in the direct appeal. (PC Vol. IV 581-
582). In the State’s response, the State noted that issue (7)
shoul d be summarily denied. (PC Vol. 1V 646-647). Issue (7) was

procedural ly barred because it shoul d have been rai sed on direct

appeal and was neritless. In the State’s response, the State
noted that issue (8) should be summarily denied. (PC Vol. IV
647). |Issue (8) was procedurally barred because it was rejected

by the Florida Suprenme Court in the direct appeal.

At the Huff hearing, the State explained that issue (7) was
procedurally barred. (PC Vol. [|X 1434-1435). The State also
expl ai ned that issue (8) was raised on direct appeal and found
nmeritless by the Florida Supreme Court. (PC Vol. |X 1435).
Def ense counsel agreed that no evidentiary hearing was required
for either issue (7) or issue (8). (PC Vol. |IX 1434-1435).

The trial court’s order, follow ng the Huff hearing, sumarily

deni ed several clainms “for the reasons set out in the State’'s
response” but ruled that “no evidentiary hearing will be held on
the issues raised in section C paragraphs 7 and 8 by agreenent
of the parties as the issues may be determ ne w thout the

necessity of an evidentiary hearing.” (PC Vol. 1V 666-667).

Pr eservati on

The trial court’s failure to rule on these two issues is not
preserved. It is a well established rule of appellate practice
that a party abandons an issue by failing to obtain a ruling
fromthe court. Rose v. State, 787 So.2d 786, 797 (Fla. 2001),
cert. denied, 535 U S. 951, 122 S. Ct. 1349, 152 L.Ed.2d 252
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(2002) (noting that, as a general rule, the failure of a party
toget atinmely ruling by a trial court constitutes a waiver of
the matter for appellate purposes); Richardson v. State, 437
So.2d 1091, 1094 (Fla. 1983)(holding the defendant did not
preserve the notion to strike certain testinony because he
failed to obtain a ruling fromthe court on the notion); State
v. Kelley, 588 So.2d 595 (Fla. 1st DCA 1991)(noting the rule is
clear that it is the novant’s burden to secure rulings on his or
her notions, and that failure to obtain a ruling on a notion
effectively waives that notion); Carratelli v. State, 832 So.2d
850 (Fla. 4th DCA 2002)(stating that a “plethora of Florida cases
support the notion that a party nust obtain a ruling fromthe
trial court in order to preserve an issue for appellate
review.”); Shipman v. State, 842 So.2d 1021 (Fla. 5t" DCA
2003) (hol di ng t he def endant abandoned his objection in the trial
court by failing to obtain a ruling fromthe court); see also 8§
924.051(1)(b), Fla. Stat. (1997)(stating “Preserved” neans that
an issue, |egal argunment, or objection to evidence was tinely

rai sed before, and ruled on by, the trial court, and that the

i ssue, |legal argunment, or objection to evidence was sufficiently
precise that it fairly apprised the trial court of the relief
sought and the grounds therefor). Monl yn shoul d have pointed
out the oversight to the trial court, not this Court. Monl yn
has abandoned issues (7) and (8) by his failure to obtain a

ruling fromthe trial court.

-42 -



Monlyn's reliance Otesen v. State, 28 Fla. L. Wekly D2198,
2003 W 22149151 (Fla. 2d DCA Sept. 19, 2003)and Morrison v.
St at e,

842 So.2d 1071 (Fla. 4" DCA 2003), is msplaced. In Ottesen,
the trial court failed to address six clains in the post-
conviction nmotion in its order of denial and the Court reversed
and remanded for the trial court to consider the nmerits of the
claims pursuant to the procedure set forth in rule 3.850.

However, O tesen was an appeal of a summary denial of a post-

conviction notion. The Second District remanded for an
evidentiary hearing on another claim of ineffectiveness. I n
ot her words, the case was being remanded anyway. Morri son,

li kewi se, was a sunmary denial of the notion, that was being
remanded for an evidentiary hearing on three other clains
anyway. |If a case is being remanded anyway, there is no harmis
requiring the trial court to rule on the omtted clainms on
remand. However, if the case is not being remanded, there
shoul d be no exception to the rule that a party nust obtain a
ruling from the trial court.® To hold otherw se, would

eviscerate this long standing rule of appellate practice and

15 Rentschler v. State, 838 So.2d 1212 (Fla. 2d DCA 2003)
and Gonzalez v. State, 829 So.2d 323 (Fla. 2d DCA 2002), were
both summary deni al cases, but they were not being remanded for
an evidentiary hearing on other clainm anyway. They were both
remanded on the one claimthe trial court failed to address.
They are incorrectly deci ded because they ignore the basic rule
of appellate practice that a party nust obtain a ruling fromthe
trial court to appeal an issue. It is not apparent whether an
abandonnent argunent was made in either case and often there are
no briefs filed by the State in appeals fromsummary deni al s of
3.850 nmotions in non-capital cases.
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result in legal churning. State v. Rucker, 613 So.2d 460, 462
(Fla. 1993)(finding the trial court’s failure to nmake specific
findi ngs regardi ng whether the prior convictions were pardoned
or set aside was harm ess where the defendant did not assert
that the convictions were, in fact, either pardoned or set aside
because “[wlere we to remand for resentencing, the result woul d
be mere | egal churning”); Herrington v. State, 643 So.2d 1078
(Fla. 1994) (holding trial court’s failure to nmake statutorily
required findings of fact where evidence was unrebutted was
harm ess error and agreeing with the district court that a
remand would involve needless waste of tine and expense).?'®
Monl yn presents no argument on appeal that either issue is not,

in fact, procedurally barred or has any nerit to it. Rather, he

present nmerely a failure to rule argunent.

Pr ocedural Bar

Both i ssues are procedurally barred. Issue (7), regardingthe
finding of pecuniary gain as an aggravator, should have been
raised on direct appeal. Giffin v. State, 2003 W 22207901
(Fla. Sept. 25, 2003)(holding clains of instructional error in
the penalty phase are procedurally barred because they could

have and should have been raised on direct appeal); Shere v.

1 Both Rucker and Herrington involved the trial court’s
failure to make findings of fact. Here, by contrast, both
i ssues are pure issues of law. By agreeing that no evidentiary
hearing was required on either issue, collateral counsel
admtted that both issues were pure issues of |aw There is
even | ess reason to remand on pure issues of |aw. Thi s Court
can just as easily determ ne whether the i ssues are procedurally
barred and the nerits as the trial court.
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State, 742 So.2d 215, 218 n.7 (Fla. 1999)(rejecting an argunment
that the evidence contradicted nmost of the court's findings on
aggravators and mtigators and noting that, to the extent the
def endant was challenging the jury instructions given on the
aggravators, the postconviction court correctly found these
claims procedurally barred because they should have been raised
on direct appeal). Issue (8), regarding the CCP findings and
jury instruction, was raised in the direct appeal and is barred
by the law of the case doctrine. Mnlyn, 705 So.2d at 5-6

Monlyn nmay not relitigate an issue already deci ded adversely to
himin the direct appeal in his post-conviction appeal. Shere v.
State, 742 So.2d 215, 218 n.7 (Fla. 1999)(explaining, wth
regard to the CCP aggravator, that where the Court upheld its
application to this case on direct appeal, a defendant is
precluded from relitigating this claimin his 3.850 notion).

Both i ssues are procedurally barred.

Merits
This Court, in the direct appeal, held:

We consider Monlyn's tenth and el eventh issues together:
he argues that an unconstitutional CCP instruction was
given and that it was error both to instruct on and find
the CCP aggravating circunstance. The instruction given
was the standard jury instruction we invalidated in
Jackson v. State, 648 So.2d 85 (Fla.1994). However, we
have held that the aggravator can still stand where the
facts of the case establish that the killing was CCP under
any definition. See, e.g., Reese v. State, 694 So.2d 678
(Fla.1997); Larzelere v. State, 676 So.2d 394 (Fla.),
cert. denied, 519 U S. 1043, 117 S.Ct. 615, 136 L.Ed.2d
539 (1996). The sentencing order explicitly sets out the
facts supporting the aggravator. The court found that
Monlyn told others in prison that when he got out he was
going to kill the victim told Johnny Craddock that he was
goi ng to escape, get his shotgun, kill the first person he
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saw, steal the person's vehicle, and |eave the area;
conceal ed hinself in the victims barn and waited for him
and then ki dnapped and nurdered the victim and stole his
truck. This provides anple evidence of heightened
prenedi tation; evidence of a careful plan or prearranged
desi gn; evidence that Monlyn killed the victimafter cool,
calm reflection; and no pretense of noral or |[egal
justification. See Jackson, 648 So.2d at 89. Because of
this, the erroneous instruction was harm ess. We find no
error either in instructing on or finding CCP, and we find
no reversible error in wusing the unconstitutional
i nstruction.
Monl yn, 705 So.2d at 5-6. The Monlyn Court found that the facts
est abl i shed “anpl e evi dence” of CCP. The Monlyn Court found “no

error either in instructing on or finding CCP,” and no
reversible error in using the unconstitutional instruction.”
Monl yn presents no argunment in this appeal explaining how or why
this Court’s previous nerits determ nation was incorrect.
Additionally, contrary to Monlyn’s claimin the trial court,
to establish the pecuniary gain aggravator, the State nmust prove
that the nmurder was notivated, at least in part, by a desire to
obt ai n noney, property, or other financial gain. This Court has
consistently found the pecuniary gain aggravator applies where
the nurder was commtted during the forcible taking of an
aut onobile. Rogers v. State, 783 So.2d 980, 993 (Fla.
2001) (citing Watt v. State, 641 So.2d 355, 359 (Fla.1994) and
Lanmbrix v. State, 494 So.2d 1143, 1148 (Fla. 1986)). Only when
a defendant abandons the vehicle shortly after the nurder has

this Court stricken the pecuniary gain aggravator. Rogers V.

State, 783 So.2d 980, 993 (Fla. 2001)(citing Allen, 662 So.2d at

330; Scull, 533 So.2d at 1142 and Peek, 395 So.2d at 499).
Monlyn drove the victims truck to Lake City - over 50 mles
away. Mor eover, he stole the truck to facilitate his escape
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fromjail, not nerely his escape fromthe nurder. Mor eover,
whi |l e not necessary, the State’s evidence was that the taking of
the truck was the primary notive for this nurder. Thus, the
trial court should have denied both clains as bei ng procedurally

barred and neritl ess.
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CONCLUSI ON

The trial court’s denial of post-conviction relief should be

af firmed.
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