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STATEMENT OF THE CASE AND FACTS

The following factual history is taken from this Court’s
opinion affirmng Sexton’s convictions and death sentence on
appeal after a retrial

: Sexton was initially tried and convicted of
first-degree nurder and sentenced to death in 1994 for
the killing of Joel Good, the husband of Sexton's
daught er, Estella Mae Good ("Pixie"). Joel was
murdered by Sexton's nentally challenged twenty-two-
year-old son, WIlie Sexton, who strangled him to
deat h under Sexton's direction. On appeal, this Court
reversed the judgnent and sentence and ordered a new
trial. See id. at 838. The Court determ ned that the
testinony of five of Sexton's children concerning
bi zarre behavi or and abuse they had endured from their
father should not have been admtted because the
rel evance of the testinony was outweighed by its
prejudicial inmpact. See id. at 837-38.

Upon retrial, Sexton was again convicted of
first-degree nurder and sentenced to death. Although
much of the testinony introduced at the second tria
was simlar to the testinony introduced at the first
trial, WIlie testified. [nl] |In exchange for his
testinony against Sexton, WIllie pled guilty to
second- degree nurder and was sentenced to twenty-five
years inprisonnment. The State's theory of prosecution
was that Sexton so totally dom nated, controlled and
directed every facet of WIllie's life that Wllie
killed Joel at Sexton's direction. On retrial, the
State introduced the follow ng evidence.

[n1]] As noted in this Court's opinion

in Sexton, 697 So.2d at 834-35, WIllie was

naned a codefendant in Joel's death in the

first trial but was later found inconpetent

to stand trial.

Sexton fled to Florida in 1993 with his famly
and the victim to avoid arrest and prevent the Chio
Department of Human Services ("DHS') from renoving his
children from the hone. [n2] Sexton was the father of
thirteen children, not counting the three children he
allegedly fathered wth his tw daughters. After
| eaving Ohio, Sexton and his famly noved to Okl ahomma,
| ndi ana, and eventually to Hillsborough River State



Park in Florida. During this tinme, Sexton trained his
children to use guns and a garrote, an apparatus used
in strangulation, in case authorities came to return
the children to foster care.

[n2] DHS had Sexton's six youngest

children renmoved from the hone in 1992.

Several nonths later, three of the children

were returned to Sexton's wife, Ms. Sexton

but Sexton was ordered to have no contact

with the children or wth Ms. Sexton

Followwng a hearing on the mtter in

Novenber 1992, Sexton barricaded hinself and

his famly in their honme demanding the

imrediate return of his three children who

remained in foster care. Sexton threatened

to kill anyone from Child Protective

Services or the police departnent who tried

to take his children. Eventually, Sexton

turned hinself in to the authorities. A

search of the Sexton residence revealed a

.357 revolver, a 20-gauge shotgun, and

seventy rounds of amunition. After his

rel ease, the Sextons failed to appear at a

scheduled court hearing. Arrest warrants

were issued for Sexton and his wfe in

Oct ober 1993.

Wiile residing in Hillsborough River State Park
Sexton's infant grandchild, Skipper Lee Good, the son
of Pi xi e and Joel , di ed under suspi ci ous
ci rcunst ances. Sever al of the Sexton children,
i ncl udi ng Pi xi e, testified about t he event s
surroundi ng the baby's death. Pixie testified that the
baby had been ill for several weeks, but Sexton woul d
not allow her to take the child to a doctor out of
fear that authorities would find him and his famly.
One night, the baby would not stop crying. Sexton
ordered Pixie to quiet the baby or else he would do it
for her. Pixie put her hand over the baby's nouth
until the child stopped crying. The next norning the
baby was dead. Sexton instructed WIllie and Joel to
bury the baby in the woods inside the Hillsborough
River State Park. Pixie was eventually arrested for
the death of the baby and entered into a plea bargain
with the State. [n3]

[ N3] In exchange for a plea to
mansl aughter and testinony against Sexton,



Pixie was sent enced to twelve years

I nprisonnent.

According to Pixie, Joel was very upset over the
|l oss of his child and wanted to bring the child back
to Chio for a proper burial. Shortly before the death
of his infant son, Joel had |earned Sexton was the
father of Pixie's two daughters. After Joel confronted
Sexton with this information, Sexton and Joel got into
a fight. Because Joel knew about the baby's death and
the fact that Sexton fathered two children wth his
daughter, Pixie, Sexton would not allow Joel and Pixie
to return to Ohio. Sexton feared Joel would provide
authorities with information pertaining to the Sexton
famly's current whereabouts, the death of the baby,
and ongoi ng child abuse.

Several of the Sexton children, including Wllie,
Pi xie, Matthew and Charles testified that Sexton often
referred to Joel as a “snitch” and stated that a “good

snitch is a dead snitch.” According to their
testi nony, Sexton often stated that Joel had to be
di sposed of because he “knew too nuch.” In addition to

the testinony of the Sexton children, Gail Novak, a
librarian at the University of South Florida, also
testified about a statenment Sexton nmade in which he
indicated his desire to have Joel killed. Novak
testified that Sexton, Pixie, Joel and WIllie cane
into the library in Novenber 1993 and that Pixie
requested information about crib death. Novak stated
that she had overheard Wllie telling Sexton that Joel
intended to go back to Ohio. Sexton replied that the
only way that Joel would be returning to Chio would be
in a “body bag.”

At sone point, the Sextons noved to Little
Manatee State Park, the place where Joel was killed
Wllie testified to the following course of events
surrounding the nurder. [n4] As Joel <continued to
express his interest in returning to OGhio, Sexton
began telling his son, “Wllie, I got a job for you to
do,” and that he wanted WIllie to “put Joel to sleep.”
On the day of Joel's nurder, Sexton told his wfe that
“today is the day that Wllie is going” to kill Joel
Thereafter, Sexton, his wife, and a few of the younger
Sexton children left +the canpsite for a picnic.
Sexton's daughters Sherri Sexton, [n5] Pixie, and
their respective children, along with Wllie and Joel,
stayed behind. Soon thereafter, WIllie and Joel |[eft
the canpsite and went into the woods. Both Pixie and



Wllie testified that Sexton returned from the picnic
and joined WIllie and Joel in the woods. According to
WIllie, Sexton told himto take the garrote out of his
pocket and place it around Joel's neck. After placing
the garrote around Joel's neck, Sexton told Wllie to
turn it “fast and hard.” Wllie told Joel that he was
“just trying to put you to sleep.” Wile Wllie
twi sted the rope, Joel yelled “Eddie” (Sexton). After
WIllie saw blood com ng out of Joel's ears, he asked
Sexton what had happened. Sexton stated that Wllie
had just killed Joel. Sexton subsequently kicked the
body and, upon seeing Joel's leg nove, told Wllie to
“finish himoff.”
[ n4] On Cross- exam nati on, Willie
admtted that he previously had told

di fferent versions of the events surroundi ng

the murder of Joel. According to WIllie, he

told different wversions of the nurder

because he feared Sexton and because he

wanted to get back at Sexton for all of the

bad things that Sexton did to him

[n5] Sherri testified for the defense

in the first trial, see Sexton, 697 So.2d at

835, but did not testify in this trial.

In addition to WIllie, several other Sexton
children testified to the events surrounding the
murder of Joel and provided testinony that differed
from WIllie's recollections of the homcide. For
i nstance, according to Pixie, on the day of Joel's
murder, Sexton and WIlie had gone for a walk.
Approximately thirty mnutes later, Sexton and WIllie
returned. After Sexton and several famly nenbers |eft
for the famly picnic, Pixie and Sherri went into the
canper to prepare lunch, while Joel and WIlie watched
tel evision together. Thereafter, Pixie saw WIllie and
Joel go into the woods. She followed them and found
them snoking cigarettes. Upon her return to the
canpsite, she heard Joel yelling, "“Ed.” Pixie and
Sherri ran into the woods and found WIllie holding a
rope around Joel's neck. Thus, Pixie and Sherri ran
back to the canpsite and told Sexton, who had returned
fromthe picnic, that WIllie was hurting Joel. After
| eading Sexton into the woods to find Joel and Wllie,
Pixie observed WIlie holding Joel in his lap
According to Pixie, Sexton proceeded to kick Joel's
leg and, when Joel's leg noved, ordered Pixie to




return to canpsite and told WIllie to “finish him
of f.”

Anot her one of Sexton's children, Charles Sexton,
who did not testify at the first trial, also testified
that he wtnessed Joel's nurder. H's version of the
murder differed from both Pixie and WIllie' s version
In particular, Charles testified that he w tnessed the
murder and that Sexton actually commtted the final
act that led to Joel's death. Charles clained that
al though he initially went along on the famly picnic,
he returned from the picnic sooner than the rest of
the famly. After finding the canpsite enpty upon his
return, Charles walked into the wods and observed

both Sexton and WIlie killing Joel. Charles clained
that while Joel was fighting for his |ife, he overhead
Sexton telling Wllie, “It's either Joel or the both

of you.” Charles also testified that although WIllie
initially had placed the choking device around Joel's
neck, Sexton actually “finished Joel off” by pulling
on the choki ng devi ce.

As to the post-nurder events, Pixie testified
that when Sexton returned from the woods, he
instructed her to get rid of Joel's belongings and
told her that if she ever tal ked about Joel's nurder
that she “would be next.” She also testified that
Sexton ordered her and Charles to go and purchase a
shovel. WIllie stated that before placing Joel's body
in the grave, Sexton ordered himto chop Joel's hands
off with a machete so that there would be no
fingerprint evidence to identify the body. [n6]
WIllie, however, was unable to conplete this task.

[ n6] The State's nedical exam ner,

Doctor Marie Hermann, confirmed portions of

Wllie's testi nmony. Accor di ng to Dr.

Her mann, who assisted in the recovery of

Joel's body and perforned the autopsy, she

observed a deep wound on the victims right

hand that was caused by a sharp instrunent

wth great anmount of force. The wound was

consistent with an attenpted disnenbernent

of the right hand. Dr. Hermann al so observed

that, wupon recovery of Joel's body, there

was a ligature device around Joel's neck.
Dr. Hermann opined that the cause of death
was asphyxiation as a result of |ligature

strangul ati on.



Later that eveni ng, Pixie overheard Sexton
discussing the killing with Ms. Sexton, at which
time, Sexton stated that he had WIlie nurder Joel
According to all of the Sexton children who testified,
they were instructed by their father to tell anyone,
if asked, that Joel had taken the baby and had
returned to GChio. Matthew Sexton also testified that
his father told him not to say anything about Joel's
death because Sexton and WIllie “could get the
el ectric chair.”

The State presented evidence that WIlie had
killed Joel because he was ordered to do so by Sexton
and because he was afraid of his father. Doctor Eldra
Sol onon, a clinical psychologist wth extensive
training in the treatnent of child abuse and post-
traumatic stress disorder, testified that WIllie was
controlled by his father, whom Wllie “was very eager
to please.” After reviewing WIllie' s school records
and having WIllie conduct the Wechsler Intelligence
Test, Dr . Sol onon concl uded t hat Wlilie was
devel opnental ly behind and that he had problens wth
| anguage, speech, menory and notor coordination. The
|. Q test revealed that WIllie functioned at the |evel
of a seven or eight-year-old and that ninety-nine
percent of the people in his age group would have
performed better on the test. Dr. Sol onon opined that
Wllie could not conprehend the concept of death,
suffered from post-traumatic stress disorder, and was
i ncapabl e of planning a hom cide.

Wen WIlie talked about Sexton, Dr. Solonon
noticed that WIlie' s deneanor changed dramatically.
She observed that WIlie began to shake, stammer and
stutter, which Dr. Solonon believed were physica
mani festations of his fears of his father. Both Dr.
Sol omon and nmany of the Sexton children, including
Wllie hinmself, testified regarding how Sexton had
physically and nentally abused WIlie. According to
Wl lie, Sexton began having anal intercourse with him
at age nine. This activity continued during the
Sextons’ stay in Florida. Sexton physically beat
Wllie with his fists, a belt, a baseball bat, and an

electric belt. In addition, Sexton nentally abused
WIllie by calling him “retarded” and a “stutter bug.”
Sexton often told WIllie, “I brought you into this
world, | can take you out of it.”

In contrast to the first trial, at the concl usion
of the State's case, Sexton presented no defense



during the gquilt phase of the trial. The jury
convicted Sexton and recommended death by a vote of
eight to four. The trial court found the follow ng
aggravating circunstances: (1) Sexton was previously
convicted of a prior violent felony (robbery) (little
weight); (2) the nurder was committed for the purpose
of avoiding or preventing a lawful arrest (great
weight); and (3) the nurder was conmtted in a cold,

cal cul at ed, and preneditated nmanner w thout any
pretense of legal or noral justification (CCP) (great
weight). In mtigation, the trial court found one

statutory mtigator, that Sexton was under an extrene
mental or enotional disturbance at the tine the nurder
was conmtted and gave this mtigator great weight.
This mtigator was established based wupon the
testinmony of two psychol ogists, Doctors Irving Wi ner
and Frank Wod, who observed Sexton. Dr. Winer's
testing of Sexton revealed that Sexton has an I.Q in
the low 80's, suffers from brain dysfunction, has
l[imted tolerance to stress, and has dimnished self-
control. Additionally, testing by Dr. Wod reveal ed
that Sexton's brain was diseased, causing him to be
non-responsi ve to enotional situations.

In addition, the trial court found and gave sone
wei ght to several nonstatutory mtigators: (1) Sexton
was capabl e of kindness to children and woul d even act
as Santa Claus at Christnas; (2) Sexton was the pastor
of a church attended by famly and friends; (3) Sexton
often helped his nother and sisters wth household
chores and repairs; (4) Sexton's father died when the
def endant was ten years old, depriving himof a nale
role nodel; and (5) the codefendant, WIllie, received
a lesser sentence of twenty-five years’ inprisonnent.
Fi ndi ng t hat t he aggravators out wei ghed t he
mtigators, the trial court sentenced Sexton to death.

Sexton v. State, 775 So. 2d 923, 925-29 (Fla. 2000).

On March 21, 2002, Appellant filed in circuit court an
Amended Mdtion to Vacate Judgnent and Sentence pursuant to
Florida Rule of Crimnal Procedure 3.851. After review ng the
State’s witten response, and after hearing argunent from

counsel at a case nmanagenent conference, the trial court entered



orders on March 11 and 13, 2003, denying all of Appellant’s
postconviction clainms with the exception of Clainms Il and VIII.
Pursuant to these orders, an evidentiary hearing was conducted
on these clains on April 6, 2006, My 12, 2006, and July 28,
2006.

At the evidentiary hearing, Appel l ant  presented the
testinony of trial attorneys Rick Terrana and Robert Fraser, and
a social worker, Janet Vogelsang. The State called Dr. Barbara
Stein as an expert w tness. In addition, the parties stipul ated
that the following deposition transcripts would be filed as
exhibits for the trial court’s consideration in lieu of hearing
testinmony from the witnesses at the evidentiary hearing: David
Sexton’s deposition dated April 20, 2005; Qs Sexton's
deposition dated June 13, 2006; and defense expert wtness Dr.
David McCraney’ s deposition dated June 8, 2005.

Penalty phase counsel Robert Fraser testified at the
evidentiary hearing that he represented Sexton at his original
trial in 1994 when the jury returned a 7-5 recommendati on, and
after this Court reversed for a new trial, Fraser and co-counsel
Rick Terrana were again appointed to represent Sexton. (PCR
V18: 152-57, 181). Prior to the first trial, Fraser had retained
Dr. Mchael Maher as a nental health expert, but he did not use

him at the original penalty phase because Dr. Maher opined that



Sexton was a “sadistic sexual psychopath.”! (PCR V18:159, 215-
17) . Despite the lack of nmental mtigation presented at the
first trial, the jury returned a recommendation of 75 in favor
of death. (PCR V18: 181-82).

Prior to the 1998 retrial, penalty phase counsel Fraser
retained Dr. Irving Weiner to perform psychol ogical testing on
Sexton. (PCR V18:176). Dr. Weiner found sone evidence of brain
damage and penalty phase counsel successfully utilized Dr.
Weiner to prepare an affidavit in support of his notion to have
a PET scan perforned on Appellant. (PCR V18:157-61, 176-81).
Counsel testified that, at retrial, his theory in mtigation was
to stress Sexton’s brain danage and to visually show the jury
evidence of such brain damage via the PET scan results and to

al so introduce anecdotal evidence from Teresa Boron and famly

! The record indicates that Dr. Maher wote a letter to penalty
phase counsel indicating that he had exam ned Sexton “thoroughly
with regard to possible nental health defenses and found none
that would be even renotely possible.” (PCR V13: 2505). Dr.
Maher further stated in his letter:
| also exam ned M. Sexton with regard to nental
health factors which mght be relevant to sentencing
mtigation and found a nunber of abnormalities
i ncluding a substantial history of rather bizarre and
crimnal sexual behavior which mght in sonme way
substantiate mental illness, however, | also believe
that providing this testinony in mtigation would tend
to inflane and possibly enrage the jury in a nanner
which would nore than counteract any possible
mtigating consideration.



menbers.? (PCR V18:180-81). Counsel felt that Appellant’s brain
infjury “was a pretty good mtigator . . . [a]lnd if you could
denonstrate it graphically, which the PET scan could, then that
woul d be pretty heavy evidence in ternms of mtigation.” (PCR
V18: 158). Despite the fact that counsel presented nuch nore
mental mtigation evidence at the retrial, the jury returned a
verdi ct recomending death by a vote of 8-4.%° (PCR V18:181).
Penalty phase counsel Fraser testified that he conducted a
t horough investigation into Appellant’s childhood and famly
history but did not find any conpelling mtigation evidence to
present to the jury. (PCR V18: 166) . Counsel testified that
there was no indication that Appellant grew y in inpoverished
or abusive conditions; in fact, the information counsel obtained
from Appellant’s siblings indicated that he had a relatively
normal chil dhood with a loving, religious famly. (PCR V18: 165-
67, 199-202). Counsel did, however, find it difficult to obtain

mtigating information from the famly because they were not

2 Counsel presented evidence from Dr. Winer regarding his

psychol ogi cal evaluation of Sexton and presented testinony from
Dr. Frank Whod regarding Sexton’s brain danmage and the PET scan
resul ts. (DAR V11:909-39, 958-92). In addition, counsel
presented mtigation evidence from Teresa Boron regarding her
interactions with Sexton and from Sexton's sister, Nellie Hanft
and her daughter, Caroline Roher. (DAR V11:939-58).

3 Asignificant difference between the two trials was that Wllie
Sexton, Appellant’s son, testified at the guilt phase of the
1998 retrial. See Sexton v. State, 775 So. 2d 923, 926 n.1
(Fla. 2000).
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very forthcom ng. (PCR V18:170, 196). Counsel  further
explained that he did not feel that evidence surrounding
Appel lant’s chil dhood woul d have been very persuasive given the
fact that Appellant commtted the instant offense as an ol der
adul t. (PCR V18:165). Li kewi se, counsel did not find that
Appellant’s medical conditions were relevant or mtigating in
any fashion. (PCR V18:163-64, 227).

Col | ateral counsel presented evidence from a social worker,
Janet Vogel sang, regarding her bio-psychol ogical assessnent of
Appel | ant . Ms. Vogel sang focused her evaluation on the first
ten years of Appellant’s life and found that he was born into a
famly that was economically and culturally Ilimted. (PCR
V19: 321) . Appel  ant was raised wi thout nuch adult supervision
because his nother was in poor health and his father was not
home often. (PCR V19: 321). Ms. Vogel sang based nost of her
conclusions on famly nenbers’ reports, rather than docunented
evi dence. Li ke trial counsel, M. Vogelsang found it difficult
to obtain reliable information from Appellant’s famly nenbers
because they often engaged in a pattern of “accuse and deny.”
(PCR V19: 343). According to the information she obtained from
Appel l ant’s younger brother, David Sexton, Appellant’s older

brother, OQis Sexton, often physically abused Appellant when

11



they were children.* Appellant described Gtis Sexton’s chil dhood
treatment of him as “rough,” but never stated that there was a
consi stent pattern of physical abuse. (PCR V19:341).

Dr. David MCraney, Appellant’s postconviction forensic
neurologist, testified at his 2005 deposition that although he
did not find that Dr. Winer's evaluation was thorough, Dr.
Weiner had “lucked out” and reached the correct conclusions
regarding Appellant’s inability to form intent. (PCR V3:511-
13). Dr. MCraney did not think the relevant issue was
i neffective assistance of trial counsel, but rather a deficiency
of t he expert I n failing to perform a detail ed
neur opsychol ogi cal evaluation. (PCR V3:511).

The State presented evidence from Dr. Barbara Stein, a
forensic psychiatrist, who opined that Appellant suffered from
par aphil i a, not ot herwi se specified, a sexually deviant
di sorder, a history of alcohol and prescription nedication
dependence, and antisocial personality disorder with histrionic
personality traits. (PCR V18:245-46). Dr. Stein testified that
Appellant’s nental disorders were not “extrenme nental or
enotional disturbances” that influenced his conduct at the tine

of the crime, nor did they substantially inpair his capacity to

“ Ms. Vogelsang's testimony regarding the alleged abusive
relationship between OQis Sexton and Appellant cane from David
Sexton, a sibling who admittedly had a consi derabl e bias agai nst
Ois Sexton. (PCR V19:339-51).
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appreciate the crimnality of his conduct or to conform his
conduct to the requirenents of the law. (PCR V18:249-51).

On January 23, 2007, the trial court entered a detailed
order denying Appellant’s postconviction notion. (PCR V4: 760-

87). The instant appeal foll ows.
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SUWWARY OF THE ARGUMENT

| ssue I: The lower court properly denied Appellant’s claim
of ineffective assistance of penalty phase counsel. At the
evidentiary hearing, penalty phase counsel explained his
t horough investigation into potential mtigation and explained
his strategic reasons for focusing primarily on Appellant’s
brain damage at the penalty phase. As the trial court found
Appel lant failed to carry his burden of establishing deficient
performance. Even if this Court were to find that penalty phase
counsel’s representation was deficient, Appellant failed to
establish prejudice as a result. As the |ower court found, even
if counsel had presented all of +the potential mtigation
presented at the postconviction evidentiary hearing, there is no
reasonabl e probability that this additional mtigation would
have resulted in the inposition of a |life sentence.

| ssue Il: The lower court did not err in sunmmarily denying
Appel l ant’ s claim of ineffective assistance of guilt phase trial
counsel . Each of +the sub-issues raised by Appellant were
conclusively refuted by the record.

lssue 111: The Ilower <court properly denied Appellant’s
claim of cunulative error. Because Appellant has failed to
denonstrate any error, he is not entitled to conbine neritless
i ssues together in an attenpt to create a valid cunulative error

claim
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| ssue IV: The lower court acted within its broad discretion
in denying Appellant’s claim to interview jurors in order to
di scover possible msconduct and properly denied Appellant’s
constitutional challenge to Florida s rule regulating notions to
interview jurors. The instant claim is procedurally barred
because Appellant did not raise the issue on direct appeal.
Furthernmore, the claimlacks nerit. Appellant has never all eged
any specific allegations of msconduct and is sinply seeking to
engage in a fishing expedition. Additionally, this Court has
consistently rejected constitutional challenges to the rule
regul ating notions to interview jurors.

| ssue V: The |ower court properly denied Appellant’s claim
that execution by lethal injection constitutes cruel and unusual
puni shmrent in violation of the Eighth and Fourteenth Anendnents
of the United States Constitution. Appellant’s claim is
procedurally barred as it was not raised on direct appeal.
Furthernore, this Court has consistently rejected per se
chall enges to the constitutionality of |ethal injection.

| ssue VI: Appellant’s argunent that he nay be inconpetent

at the tinme of his execution is premature and shoul d be deni ed.
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ARGUMENT

| SSUE |
VWHETHER THE POSTQONVI CTI ON COURT ERRED | N DENYI NG THE
CLAIM THAT TRI AL COUNSEL V\ERE PREJUDI Cl ALLY
| NEFFECTI VE I N THE PENALTY PHASE BECAUSE THEY FAI LED
TO ADEQUATELY | NVESTI GATE AND PREPARE M TI GATI NG
EVI DENCE, FAILED TO PROVI DE THE MENTAL HEALTH EXPERTS

WTH TH'S M TI GATI ON, AND FAILED TO ADEQUATELY
CHALLENGE THE STATE S CASE?

Appel l ant asserts in his first issue that he was denied the
effective assistance of trial counsel during the penalty phase
of his trial. Specifically, Appellant alleges that tria
counsel was ineffective for failing to adequately investigate
and prepare mtigation evidence, failing to provide the nental
health experts with this mtigation, and failing to adequately
challenge the State’s case. Contrary to Appellant’s assertions,
the State submts that trial counsel provi ded effective
assi stance of counsel .

As wll be discussed in further detail, trial counsel
conducted an extrenely thorough investigation into Appellant’s
background and potential mtigating factors and provided al
relevant information to his nental health expert wtnesses.
Experienced trial counsel made strategic decisions during his
representation as to what evidence to present to the jury in
mtigation. Tri al counsel had the advantage of having
represented Appellant at his previous trial and penalty phase

and counsel made the tactical decision to forego presenting
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certain evidence at the retrial that portrayed Appellant as a
“sadi stic sexual psychopath.”® The lower court found that
Appel lant failed to carry his burden of establishing ineffective
assi stance of penalty phase counsel by failing to establish
ei ther deficient performance or prejudice. (PCR V4:764-79).

In order for a defendant to prevail on a claim of
ineffective assistance of trial counsel claim pursuant to the

United States Supreme Court’s decision in Strickland .

Washi ngton, 466 U S. 668 (1984), a defendant nust establish two

gener al conponents.

First, the claimant nust identify particul ar
acts or omssions of the |awer that are
shown to be outside the broad range of
reasonabl y conpet ent per f or mance under
prevailing professional standards. Second,
the clear, substantial deficiency shown nust
further be denonstrated to have so affected
t he fairness and reliability of t he
proceedi ng that confidence in the outconme is
under m ned.

ld. at 710 (quoting Maxwell v. Winwight, 490 So. 2d 927, 932

(Fla. 1986)); see also Davis v. State, 915 So. 2d 95 (Fla.

2005). Furthernore, as the Strickland Court noted, there is a

strong presunption that trial counsel’s performance was not

® As previously noted, penalty phase counsel Robert Fraser

testified that he had retained Dr. Miher as a nental health
expert prior to the original trial in 1994, and after being
informed that Dr. Mher had diagnosed Appellant as a “sadistic
sexual psychopath”, counsel decided that he would not call Dr.
Maher as a witness. (PCR V18:155, 215-17).
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i neffective. Id. at 690. A fair assessnment of an attorney’s
performance requires that every effort be nmade to elimnate the
distorting effects of hindsight and to evaluate the conduct from
counsel 's perspective at the tine. Id. at 689. The defendant
carries the burden to “overcone the presunption that, under the
ci rcunstances, the challenged action ‘m ght be considered sound

trial strategy.’” I1d. (quoting Mchel v. Louisiana, 350 US 91

(1955)).

When reviewing a trial court’s ruling on an ineffectiveness
claim this Court mnust defer to the trial court’s findings on
factual 1issues, but nust review the trial court’s ultimte
conclusions on the deficiency and prejudice prongs de novo.

Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001). In this case,

the court denied the claim because Appellant failed to neet his

burden of proof as to both prongs of Strickland. Briefly

stated, the trial court found that trial counsel perfornmed a
reasonabl e i nvestigation into Appellant’s chi | dhood and
background and provided this information to his experts. The
| ower court found that, although counsel was aware of other
potential mtigation, counsel mde an infornmed and strategic
decision to focus his attention primarily on Appellant’s brain
damage. In addition to finding that counsel did not perform

deficiently, the lower <court further found that an alleged
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deficiency did not prejudice the outcome of the proceedings.
( DAR V4: 764-79) .

In the instant case, the testinony from the evidentiary
hearing clearly establishes that trial counsel conducted a
t hor ough and reasonabl e i nvestigation into Appel l ant’ s
background in order to discover any potential mtigating
evi dence. Appel | ant had the benefit of two experienced defense
attorneys that represented him at both his original trial in
1994, and at his retrial in 1998. Penal ty phase counsel Fraser
testified that he reviewed the transcripts of the first trial in
preparation for the 1998 retrial, and he continued to
investigate mtigation throughout his representation. As
previously noted, prior to the first trial, trial counsel had
retained a nental health expert that diagnosed Appellant a
“sadi stic sexual psychopath”. Trial counsel testified that
presenting this type of evidence, or opening the door for the
State to present such evidence, wuld be “tantamount to
stipulating to death.” (PCR V18:217). Trial counsel obviously
was aware of this diagnosis when conducting his mitigation
investigation for the retrial, and was able to go in a different
direction with his two nental health experts by stressing
Appel l ant’ s brain danage and Appellant’s PET scan results.

For the retrial, trial counsel testified that he retained

Dr. Irving Weiner in order to conduct psychol ogical testing of
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Appel lant. During his evaluation of Appellant, Dr. Winer found
evidence of a brain injury, which enabled trial counsel to file
a notion with the trial court to obtain PET scan testing of
Appel l ant’s brain. As a result of the PET scan testing, Dr.
Frank Wod, an expert on PET scans, becane involved in the case.
Both Drs. Winer and Wod testified at Appellant’s penalty phase
pr oceedi ng. (DAR V11:909-38; 958-92). As a result of their
expert testinony, the trial judge found the statutory mtigating
factor that Sexton was under an extrene nental or enotional
di sturbance at the tinme the nurder

In preparing the nental health experts for their
evaluations and testinony, trial counsel provided them wth
nmedi cal records and witnesses’ statements. Dr. Winer testified
that he reviewed these records as part of his evaluation. (DAR
V11: 913-14). Def ense counsel testified at the evidentiary
hearing regarding his efforts to obtain Appellant’s nedica
records, which sonetinmes proved difficult due to Sexton's
inability to remenber his doctors’ nanes. (PCR V18:161-64, 211-
27). Qoviously, as the lower court properly found, tria
counsel did not perform outside the broad range of reasonably
conpetent performance under prevailing professional standards
when conducting his investigation and presentation of expert
mental health mtigation. In fact, one of Appellant’s own

postconviction nmental health experts testified that he could not
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fault trial counsel, but opined that it was nore a deficiency of
the experts. (PCR V3:511). Accordingly, this Court should
affirm the |ower court’s finding that trial counsel’s
investigation of potential mtigation evidence was reasonable.

See Strickland v. Washington, 466 U S. 668, 689 (1984) (noting

that there is a “strong presunption that counsel’s conduct falls
within the wide range of reasonable professional assistance”);

Ragsdale v. State, 798 So. 2d 713, 716 (Fla. 2001) (holding that

“an attorney has a strict duty to conduct a reasonable
i nvestigation of a defendant’s background for possi bl e
mtigating evidence”) (enphasis added).

Appel l ant asserts in his brief that if trial counsel had
utilized the *“shotgun” approach, rather than the “rifle”
approach, to presenting mtigation, he could have presented
evidence that Appellant had (1) a famly history of nental
di sorders; (2) a famly history of possible nental retardation

(3) a linmted education;® (4) a fanmily history of possible

® Trial counsel testified to his actions in obtaining Appellant’s

school records. (PCR V18:207-09). Counsel was aware that
Appel | ant graduated from high school in 1959, had scored “above
average” in all his subjects in the eighth grade, and had

obt ai ned an average | Q score of 90 when he was ten years old.
(PCR V18: 198, 208).

Al though trial counsel nmade the decision not to present
testinony regardi ng Appellant’s school history, counsel was able
to introduce testinony that Appellant had low intelligence.
According to Dr. Winer’'s testinony from Appellant’s penalty
phase, Appellant had an 1Qin the I ow 80s. (DAR V11:915-16).
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learning disabilities; and (5) mnultiple sclerosis. Col | atera
counsel faults trial counsel for failing to present evidence
that Appellant had multiple sclerosis because trial counsel did
not find it relevant or related in any way to Appellant’s
conduct.’ This strategic decision was supported by Dr. Stein's
expert opinion that, even assum ng Appellant had M5 at the tine
of the crinme or at the tinme of his trial, it did not affect or
i nfl uence Appellant’s behavior in any way. (PCR V18:279-80).

The ot her pot enti al mtigating evi dence regar di ng
Appellant’s famly history stemmed |argely fromthe testinony of
a social worker, Janet Vogel sang. At the evidentiary hearing,
trial counsel explained that at the tine of Appellant’s retrial,
the defense attorney acted as a social wrker and was
responsible for obtaining all the background infornmation
t hensel ves. (PCR V18:174-75). As part of his investigation
trial counsel and his investigator interviewed nunerous famly
menbers. Trial counsel explained that obtaining information
from Appellant and his famly nenbers was extrenely difficult

because nothing was volunteered.? Counsel stated that

" Trial counsel was aware of the potential diagnosis of M and
had asked his expert to look into the issue to determ ne whet her
it had any inpact on Appellant’s behavior. (PCR V18:220-21).

8 As the lower court noted, trial counsel’s investigation cannot
be “deened deficient sinply because famly nenbers are now — 12
years after the nurder and 8-10 years after the penalty phases -
provi ding potential mtigation information.” (PCR V4:774).
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Appellant’s fam |y nmenbers were probably the nost “inpenetrable”
famly he had ever dealt wth in his vast experience in
representing capital defendants. (PCR V18: 170, 196). Furt her
conplicating natters was the fact that the famly often had
“shifting alliances,” and would |ove the Appellant one day, and
hate him the next. Additionally, Appellant’s children had all
suffered horribly from Appellant’s sexual abuse, and obviously
woul d not rmake good w tnesses. (PCR V18:195-96, 209).

Trial counsel Fraser testified that he did not find nuch of
Appel l ant’ s chil dhood rel evant and persuasive to a jury. After
interview ng Appellant and other famly nmenbers, counsel | earned
that Appellant’s childhood, while not ideal, certainly was not
deprived. Appel l ant had a happy childhood and was raised in a
religi ous atnosphere. Counsel found no evidence that Appellant
lived in any particular squalor, that he did not eat well, or
that he did not have clothes to wear. Counsel testified that he
had a strategic reason for not “cluttering up” the jury’'s
perception with this childhood upbringing evidence because he
did not find it persuasive, especially given the fact that there
was no connection between any childhood trauma and the crines
Appel lant conmitted sone forty years |ater. (PCR V18: 165-67,
199- 201).

As the record and the testinony from the evidentiary

hearing clearly establishes, Appellant has failed to carry his
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burden of establishing deficient performance by trial counsel.
Trial counsel conducted a thorough investigation in this case by
hiring nmental health experts, obtaining school and nedical
records, and speaking with friends and famly nenbers. Tri al
counsel made sound strategic deci si ons regar di ng t he
presentation of the mtigation evidence, and such decisions do
not equate to a finding of ineffective assistance of counsel.

See (Occhicone v. State, 768 So. 2d 1037, 1048 (Fla. 2000)

(“[S]trategic decisions do not constitute ineffective assistance
of counsel if alternative courses have been considered and
rejected and counsel’s decision was reasonable under the norns
of professional conduct.”).

The State submts that it is not even necessary for this

Court to address the second prong of Strickland to determ ne

whet her Appellant has nade a showi ng of prejudice because, as
the lower court properly found, he has failed to establish the

deficiency prong. See Strickland, 466 U.S. at 697 (“There is no

reason for a court deciding an ineffective assistance claim.

to address both conponents of the inquiry if the defendant
makes an insufficient showing on one.”). Tri al counsel
thoroughly investigated the potential mtigation in this case
and made the strategic decision to present this evidence via
four wtnesses: Appellant’s sister, his niece, and two nental

health experts. Even assuming that this Court were to find that
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trial counsel was deficient in investigating and presenting the
mtigation evidence, Appel | ant has failed to establish
prej udi ce. As the trial court noted after considering the
potential mtigation presented during the evidentiary hearing,
“[t]here is no reasonable probability that such additional
mtigation evidence wuld have outweighed the aggravating
circunstances and resulted in the inposition of a life
sentence.” (PCR V18:779).

As previously noted, in order to prevail on an ineffective
assi stance of penalty phase counsel claim a defendant nmnust
establish deficient performance and prejudice. To establish
prejudice, “the defendant nust denonstrate that there is a
reasonabl e probability that, absent trial counsel’s error, the
sentencer . . . wuld have concluded that the balance of
aggravating and mtigating circunstances did not warrant death.”

Cherry v. State, 781 So. 2d 1040, 1048 (Fla. 2000). In this

case, even assumng that trial counsel had presented everything
that was presented at the postconviction hearing, there is no
reasonabl e probability that the outcone of the penalty phase
woul d have been any different. G ven the three aggravating
factors present in this case: (1) Appellant was previously
convicted of a prior violent felony (robbery); (2) the nurder
was committed for the purpose of avoiding or preventing a | awf ul

arrest; and (3) the nmurder was conmmtted in a cold, calculated

25



and preneditated manner w thout any pretense of |egal or nora

justification, there is no reasonable probability that the
mtigation evidence presented at the evidentiary hearing would
have resulted in a life sentence. Accordingly, this Court

should affirmthe |lower court’s denial of the instant claim
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| SSUE | |

VWHETHER THE TRIAL COURT ERRED |N SUMVARILY DENYI NG

APPELLANT' S GUI LT PHASE | NEFFECTIVE ASSI STANCE OF

COUNSEL CLAI M5?

In Claimll, Appellant asserts that the trial court erred
in summarily denying his guilt phase ineffective assistance of
counsel cl ai ns. Appel lant argued in his notion that trial
counsel was deficient for failing to nake nunerous objections
during the trial. (PCR V1:51-53). In its response to the
nmotion and again at the case nmanagenent conference, the State
argued that this was a rare exanple of a case where the trial
court could summarily deny Appellant’s guilt phase ineffective
assi stance of counsel clains because the record clearly
established that Appellant was not entitled to relief. (PCR
V2:103-11, V17:38-40). The trial court subsequently issued a
detailed order summarily denying Appellant’s claim of
i neffective assistance of guilt phase counsel and attached the
rel evant portions of the record. (PCR \2:201-221). The State
submits that the trial court properly denied the instant claim
wi t hout an evidentiary hearing.

As a general rule, a postconviction defendant is entitled
to an evidentiary hearing unless the nmotion and record

conclusively show that the defendant is entitled to no relief.

Davis v. State, 875 So. 2d 359, 367-68 (Fla. 2003). In this

case, the postconviction nmotion and record conclusively
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establish that Appellant was not entitled to relief on his
claims involving trial ~counsel’s failure to make certain

obj ections during the guilt phase. See Kennedy v. State, 547 So

2d 912, 913 (Fla. 1989) (“A defendant may not sinply file a
not i on for post convi cti on relief cont ai ni ng concl usory
allegations that his or her trial counsel was ineffective and
then expect to receive an evidentiary hearing. The def endant
must allege specific facts that, when considering the totality
of the circunstances, are not conclusively rebutted by the
record and that denonstrate a deficiency on the part of counsel
which is detrinental to the defendant.”).

Appel l ant argued in his notion that he was entitled to an
evidentiary hearing in order to establish his clains that tria
counsel was ineffective for:

(1) Failing to object to the State's reference to his “able”
i nvestigator thereby advancing the State’s own opinion as

to that witness’ credibility;

(2) Failing to object about certain venire nenbers wal king in
and out of the courtroomduring jury selection;

(3) Failing to object when the State introduced a religious
reference by thanking God that the |awers were not on
trial;

(4) Failing to request individual voir dire after four venire
menbers indicated they had heard details of the case;

(5) Failing to object to the State referencing the expected

testi nony regardi ng sexual abuse by Appellant towards his
son, WIllie;
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(6) Conceding to the sexual abuse and unusual famly
relationships in the Sexton famly, thereby bolstering
t hat conponent of the State's case instead of chall enging
it

(7) Failing to object or require the State to nmake a
foundation in the State’s introduction of testinony from
the Chio social worker about Appellant fathering two of
hi s daughter’s children

(8) Failing to object to the speculation requested of how
Wllie Sexton felt, and failing to object to nunerous
hearsay statenments regarding a variety of third party
conversati ons;

(9) Failing to object to a statement from daughter Pixie
about a threat from Appellant that was covered by the
previous notion in |imne;

(10) Failing to object to the State’'s introduction of the
vi deot ape addressed to President Cinton; and

(11) Failing to object to the State' s disparaging renarks
about counsel during the State’s cl osing.

(PCR V1:51-53). The trial court addressed each of these sub-
issues and found that Appellant was not entitled to an
evidentiary hearing because the record conclusively established
that he had not net his burden of proving ineffectiveness

pursuant to Strickland v. Washi ngton, 466 U.S. 668 (1984).

As to the first sub-issue regarding trial counsel’s failure
to object to the State’'s reference to his “able” investigator
during voir dire, thereby allegedly “advancing the State’'s own
opinion as to that wtness’ «credibility,” the trial court

correctly found that Appellant had failed to nmet the first prong
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of Strickland by failing to establish deficient performance.

During voir dire, the prosecutor stated:

Let ne, if I can, 1 be the sole attorney
prosecuting this for the State of Florida. I will
have the able assistance of Dick Hurd, who is one of
my investigators. So you' Il see him come and go and
wth court permssion will sit with ne during portions
of the trial. | just want to let — so when you see

anot her face there, that’s who he is.
(DAR \W: 31). The | ower court noted that the investigator, Dick
Hurd, never testified at the trial, and thus, trial counsel was
not deficient for failing to object to the prosecutor’s
reference to M. Hurd. Because Appellant had not net the first

prong of Strickland, the trial court did not address the

prejudice prong. See Strickland, 466 U. S. at 697 (“There is no

reason for a court deciding an ineffective assistance claim.

to address both conponents of the inquiry if the defendant
makes an insufficient showng on one.”). Clearly, the trial
court did not err in summarily denying the instant sub-issue
given the innocuous comrent by the prosecutor concerning the
i nvestigator who never even testified at Appellant’s trial.

In his second sub-issue, Appellant clains that his counse
was ineffective when he failed to object “when the State
approached the court about certain venire nenbers wal king in and
out of the courtroom during jury selection.” (PCR V1:51). As

the |lower court noted, a review of the record reflects that
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Appel lant’s guilt phase trial counsel, Rick Terrana, brought the

matter to the trial court’s attention:

TERRANA: Judge, |’ve never seen in this courtroom any
jurors just getting up and walking out |ike they’ ve
been doing pretty freely this norning, | don’'t want
the Court - - | wuld ask the Court to tell them

sonet hing about that or address that issue, but |

would ask the Court not to do it as soon as we sit

down so they know we're the ones that put you up to

it, but I have sonme concerns about them wal ki ng out.

COURT: | wouldn't worry about it. W're not talking to

t hem yet.

TERRANA: Wel |, okay.

COURT: Some of the people here may not be paying

attention.

TERRANA: We definitely know they're not paying

attention if they’ re outside.
(DAR V4:57-58). As the record reflects, it was trial defense
counsel Terrana, not the State, who expressed concern about
jurors wal king out of the courtroom The trial court noted that
there was no need for concern because they were not being
guestioned yet. The court allowed questioning during voir dire
of only those twelve nmenbers of the panel that were seated in
the jury box. Perenptory and cause strikes were allowed only as
to those twelve venirenen questioned. Excused veniremen woul d
be substituted by the remai ning nenbers of the venire, who then
woul d be questioned individually. Those venire nenbers that had
wal ked out of court were awaiting their turn to be questioned in
the jury box.

In denying this sub-issue, the lower court properly found

t hat the individuals walking in and out of the courtroom were
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awaiting their turn to be questioned in the jury box and were
not nenbers of the panel of twelve who were currently being
questioned in the jury box. Consequently, Appellant failed to

nmeet the first prong of the Strickland test in that he failed to

prove that trial counsel acted deficiently by failing to object.
As the record established it was defense counsel, not the State,
who Dbrought the matter to the Court’s attention. Si nce

Appellant failed to neet the first prong of Strickland, this

Court does not even need to address the prejudice conponent.

See Downs v. State, 740 So. 2d 506, 518 n.19 (Fla. 1999).

In his third sub-claim Appellant clainms that trial counsel
was ineffective for failing to object during voir dire when the
prosecutor introduced a religious reference by thanking God that
the | awers were not on trial. The record establishes that the
prosecutor’s conment was made during voir dire in response to a
venire menber’s stated concern that too often the outcome of a
defendant’s trial was contingent upon the respective abilities

of the attorneys, rather than the quality and weight of the

evi dence:
M5, QUEENEY: I’ m not sure about that. Then it goes
back into the - into the case of depending on the
defense versus the prosecution. You know, the — it

al ways seens that the nore effective one ends up
getting the decision that they want in a case.

(DAR V4:70). The prosecutor responded to this concern as

foll ows:
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PRUNER. Ckay. Wll, let nme bootstrap that into
sonething else, okay? You re going to hear an
i nstruction, and | always thank God for this
instruction, that the lawers aren’'t on trial. Ckay.

And part of that is as you sit there as jurors
inevitably, it’s human nature, you're going to draw
judgnments about the attorneys as human beings, as
prof essionals, whether we're jerks, whether you I|ike
us, whether ny part is a little too wde in ny hair,

whether ny suit is a little too dirty, whatever it is,

i nevitably, because you' re going sit up there and
there’s passage of tinme, and that’s what we do as
i ndi vi dual s; we observe.

And ny question to you is selecting - - or sitting as

a juror, mr’am can you promise us that you'll base

your verdict on the evidence that you hear and the |aw

that Judge Padgett gives you and set aside any

personal observation, opinion, as to whether you think

M. Fraser or M. Terrana kicked my butt in this trial

and just outtal ked ne or outargued ne or whatever you

t hi nk about nme personally, can you do that?

M5. QUEENEY: 1’11 try.

( DAR V4:70-71).

The trial court found that the prosecutor’s comments were
nmerely rem nding Ms. Queeney and the other potential jurors that
they nust decide the case based on the evidence and the tria
judge’s instructions, rather than the personalities of the

| awyers. Consequently, the Court found that Appellant failed to

neet the first prong of the Strickland test in that he failed to

prove counsel acted deficiently in failing to object when the
State introduced a religious reference by thanking God that the
| awyers were not on trial when the record clearly reflects that

the prosecutor’s conments were in response to M. Queeney’s
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answer to a question during voir dire. As with the other sub-
claims, because Appellant failed to neet the first prong of

Strickl and, It IS unnecessary to address the prejudice

conponent .

In his next sub-issue, Appellant clainms his trial counsel
was ineffective when he failed to request individual voir dire
after four venire nenbers indicated they had heard details of
the case. Specifically, Appellant clainms that M. Thiel man, M.
Hudson, Ms. Tanner, and M. Hart indicated that they recalled
readi ng, hearing, or having know edge about the case. (DAR
V4:83). The record reflects that the State subsequently
exercised a challenge to renove M. Thielmn (DAR V5:231), the
trial court renoved Ms. Tanner for cause (DAR V4:127), and the
def ense excused M. Hudson from serving on Appellant’s case (DAR
V5: 267) . Thus, as the |ower court properly noted, Appellant

failed to neet the second prong of Strickland with respect to

M. Thielman, M. Hudson, and Ms. Tanner as all three of them
were excused fromserving as jurors on Appellant’s case.

During the questioning of M. Hart, he stated that he had
not formed any fixed opinions (DAR V4:89), that he had read a
newspaper “way back” and had no opinions at the tinme of his
exam nati on based on what he saw or read. (DAR V4:91). Trial
counsel accepted the panel and M. Hart served on the jury.

(DAR V10:871). The lower court denied this aspect of the claim
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because Appellant failed to nmeet the first prong of Strickland
based on his failure to prove how counsel acted deficiently in
failing to request individual voir dire of M. Hart when he
expressly stated that he did not have any opinions of the case
based on what he had previously read in the newspaper. As the
record clearly establishes that Appellant is not entitled to
relief, this Court should affirmthe trial court’s ruling.

In Appellant’s fifth and sixth sub-clainms, he clains that
trial counsel was ineffective during the State's opening
statenent when counsel failed to object to the State referencing
the expected testinony regarding sexual abuse by Appellant
towards his son, WIllie, and when trial counsel conceded to the
sexual abuse and unusual famly relationships. Specifically,
Appel l ant takes issue with the following coments made by the
prosecut or during opening statenents:

What the evidence will show you is that through the

isolation of his son, through the social isolation of

his son and through this abuse, he developed Wllie

Sexton into essentially his sinple-mnded puppet. At

an early age, the evidence will show, this defendant

began to sodomze WIlie Sexton, since the age of

nine, and what this defendant told WIlie Sexton on

that first occasion at age nine was that this is what

parents and children do, thereafter setting the stage

for what WIlie Sexton knew and believed to be an

appropriate ‘elation (sic) between father and son.

(DAR V6: 332). As defense counsel acknow edged during his

opening statenent, there was reprehensible conduct between

Appel l ant and his children. (DAR V6: 345-46).
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The | ower court denied these sub-clainms because this Court
had previously found that evidence regarding Appellant’s control

over Wllie was relevant and adm ssi bl e. See Sexton v. State,

697 So. 2d 833, 837-38 (Fla. 1997). The prosecutor’s coments
referenced Appellant’s control over WIllie Sexton. As such, the
| ower court found that trial counsel was not deficient for
failing to object to admssible and relevant evi dence.
Furthernore, trial counsel was not deficient in his opening
statenent for nentioning the abuse because it did not alter the
defense theory of the case that Sexton was not the cul pable
party but rather Pixie Good was to bl ane.

In his seventh sub-claim Appellant asserts that trial
counsel was ineffective when he failed to object or require the
State to mmke a foundation in the State’'s introduction of
testinony fromthe Ohio social worker about Appellant fathering
two of his daughter’s children. As the |ower court found, a

review of the record reflects that Pixie Good testified that

Appellant was the father of her two girls. (DAR V7:542).
Moreover, this Court, in its opinion on Appellant’s first
conviction and death penalty trial, specifically ruled that

evidence of Appellant’s paternity of Pixie Good s two children

was relevant and adm ssible to prove notive. See Sexton v.

State, 697 So. 2d 833, 837 (Fla. 1997). Accordingly, as the

| ower court properly noted, Appellant could not neet the second
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prong  of Strickl and of establishing prejudice to the

introduction of the testinony from the Chio social worker when
Pixie Good testified at trial that Defendant was the father of
her two girls and this Court had previously ruled that such
testinony was rel evant and adm ssi bl e.

In his eighth sub-claim Appellant clains that trial
counsel was ineffective during the State’'s examnation of
codefendant WIlie Sexton, when counsel failed to object to the
requested speculation of how Wllie felt,® and failed to object
to nunerous hearsay statenents regarding a variety of third
party conversations. During the questioning of WIlie Sexton,
the foll owi ng exchange took place:

STATE: Ckay. Was your father, Eddie Sexton - - well

how did he feel about the fact that his kids had been

taken away from him when you noved with him to the

canpgr ound?

SEXTON: | don’t know

STATE: Well, do you recall whether he was happy or
sad?

SEXTON: He was sad.
(DAR V6:411-12). As the court noted, the first question was the

one that called for speculation on how Eddie Sexton felt, but

Wllie Sexton answered that question with “I don’t know "~
® As the lower <court noted, when read in context, the
postconviction claim was probably directed to speculation as to
how Eddie Sexton felt, not WIIlie Sexton. See PCR V1:.52,

V2:106; DAR V6:411-12).
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Consequently, as the | ower court found, Appellant failed to neet

the second prong of Strickland in that he failed to prove how

counsel’s alleged failure to object to the first inquiry
resulted in prejudice when WIllie Sexton answered that he did
not know the answer to that question.

Wth regard to Appellant’s sub-claim regarding tria
counsel’s failure to object to hearsay statenents during the
testimony of codefendant WIllie Sexton and Pixie Good, the |ower
court addressed each of these allegations in great detail and
found that the statenments were adm ssible as adm ssions agai nst
a party opponent, cunulative to other evidence admtted at
trial, or relevant and admissible as notive evidence as
previously noted by this Court. (PCR V2:210-17). As the record
supports the trial court’s finding that Appellant could not
establish deficient performance, this Court should affirm the
| oner court’s ruling.

In Appellant’s ninth sub-claim he asserts that his tria
counsel was ineffective when he failed to object to a statenent
from Appellant’s daughter, Pixie Good, about a threat from
Appel l ant that was covered by an order granting a notion in
[imne. Specifically, Appellant argues that trial counsel was
ineffective for failing to object when Pixie testified that
Appel I ant threatened her that she “would be next” if she talked

about the murder. (DAR V7:553). Although this comment was the
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subj ect of Appellant’s notion in limne, the trial court denied
the nmotion and found the coment adm ssible. (DAR V6: 315-18).
Qobviously, as the lower court properly found, Appellant is
unable to establish prejudice based on trial counsel’s failure
to object when the trial court had already ruled that the
statenent was adm ssi bl e.

In his tenth sub-claim Appellant argues that trial counsel
was ineffective for failing to object to the State's
introduction of the videotape Appellant addressed to President
Cl i nton. (DAR V13:631). The record reflects that on the
previous day of trial, the exhibit had been introduced into
evidence w thout objection and by joint stipulation. (DAR
V7:.577) . The record also reflects that prior to the beginning
of trial, defense trial counsel referred to the videotape
Appellant had sent to President Cinton and inquired if the
prosecutor was going to show the excerpt where Appellant asked
WIllie Sexton if he had beaten him or had sex with him (DAR
V6: 328-29). Trial counsel indicated that he had no problem w th
the State introducing the portion of the tape where his client
was sinply talking, but did not want the portion wth
Appellant’s children admtted. The prosecutor responded that
was acceptable with the State and he did not anticipate
i ntroducing the other portion unless the defense opened the door

to this testinony. (DAR V6:328-29). Wen the tape was played
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before the jury, the State fast-forwarded the portion in
compliance with trial counsel’s previous request. (DAR V8:631-
73).

As the lower court properly noted, Appellant’s claim of
ineffectiveness was wthout nerit as trial counsel was not
deficient for failing to object to the State’s introduction of
the videotape when trial counsel agreed to the adm ssibility of
the tape and the State conplied with Appellant’s request to not
show the jury the portions of the tape when Appellant’s children
spoke. Because Appellant failed to allege any facts to support
his ineffective assistance of counsel claim and the record
refutes the argunent that trial counsel acted deficiently, this

Court should affirm the |lower court’s ruling. See Ragsdal e v.

State, 720 So. 2d 203, 207 (Fla. 1998) (“Although this Court
encourages trial courts to conduct evidentiary hearings, a
sumary or conclusory claim “is insufficient to allow the tria
court to exam ne the specific allegations against the record”).

In his final sub-claim Appellant asserts that trial
counsel was ineffective for failing to object to the State
all egedly nmaking disparaging renmarks about counsel during
closing argunent. Specifically, Appellant argues that the State
made di sparagi ng remarks when the prosecutor stated:

| would ask that when you consider the evidence

and determ ne what is evidence, that you rely not only
on the questions that you ve heard soneone ask but
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upon the answers. Anyone can stand in a crowded room
and yell loudly at another man, when did you stop
beating your wife, knowng full well that by asking
that question you have raised the specter that a fact
exists that that person beats the wife. Evidence is
not the nere asking of a question and raising the
i nference. Evidence is proving sonet hi ng.

So when M. Terrana asks questions, as he has
over the last two days, didn't this happen or didn't
t hat happen or didn't that happen, or didn't Wllie
have sex with Joel and all of these things, it was all
deni ed and all unsubstantiated or unproven. \Wat that
IS, | adies and gentlenen, is that inflammatory
guestion yelled in a crowmed room to sonebody: Wen
did you stop beating your wife. The damage is done
with asking the question, whether it’s true or not,
the inplication that arises therefrom

(DAR V10: 824-25).
Appellant’s trial counsel did not obj ect to the
prosecutor’s comrents, but responded to the prosecutor’s

argunent wth the follow ng

And unlike the prosecutor told you, I’m not up
here to attack anyone. |’m not going to scream and
yel |l about Pixie or anyone else. I'm sinply going to
tell you what the evidence was, and |’m going to point
out things that | think you ought to consider wth

respect to that evidence.

Each of you has to evaluate each witness; and if
| tell you sonething that any wtness said or the
prosecutor told you sonmething that the witness said
and you renenber it differently, by all nmeans, rely on
your own nenory. You're the ones that are judging this
case. But it’s inportant to know that you can believe
or disbelieve any witness. That’s your right.

And the judge is going to tell you that part of
the law that you're to follow as jurors, your duty
bound to follow, deals wth evaluating wtnesses,
whet her or not they were credible. Credibility is a
critical issue, not only in this trial, in any trial.
You' re tal king about whether or not someone’s guilty
of a crinme.
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( DAR V10: 826).

The trial court denied the instant sub-claimand found that
the State was nerely advising the jury that they should consider
the evidence when rendering their verdict and the evidence
included both the questions and the answers given by the
W tnesses, and not just a question which nay have raised an
i nference. The prosecutor noted that many of the questions
rai sed by def ense counsel wer e deni ed and r emai ned
unsubstantiated or unproven, and again urged the jury to focus
on answers given by the witnesses. Appellant’s trial counsel did
not object, but rather responded that it was not his purpose to
upset or anger a witness but sinply “to find out what the facts
are, what really happened here.” (DAR V10:828). Consequent |y,
as the court found, Appellant failed to neet the first prong of

Strickland in that he failed to prove counsel acted deficiently

in failing to object to the alleged disparaging remarks about
counsel when the State’s comments were not inproper, but were
sinply comrents advising the jury to consider the evidence,
whi ch included not only questions which raised inferences, but
the answers that were given to such questions. Because this
sub-claim like the other ten sub-clains raised by Appellant,
did not require an evidentiary hearing, this Court should affirm

the trial court’s summary denial of the claim
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| SSUE | I |

VWHETHER THE TRIAL COURT ERRED IN DENYING THE CLAI M

THAT APPELLANT' S CONVICTION IS MATERI ALLY UNRELI ABLE

DUE TO THE CUMJLATIVE EFFECTS OF | NEFFECTI VE

ASSI STANCE OF COUNSEL AND | MPROPER RULINGS OF THE

TRI AL COURT?

Appellant clains in his third issue that the cunulative
effect of trial counsel’s ineffectiveness renders his conviction
materially unreliable. The State has shown, however, that none
of Appellant’s ineffective assistance of counsel clains have
merit. The lower court agreed and found that because Appell ant
had failed to establish any of his allegations of ineffective
assi stance of counsel, he was not entitled to relief under a
currul ative error analysis. (PCR V4:785-86).

Counsel asserts that because the lower court summarily
denied his guilt phase clainms, he is unable to fully develop his
claim for appeal . However, a noted in Issue Il, supra, the
trial court properly denied these clains because the record
clearly refutes Appel l ant’ s al | egati ons. Addi tional ly,
Appel |l ant asserts that there are two instances of deficiencies
that this Court recognized on direct appeal, that when conbi ned
with the other alleged errors, denonstrate that he is entitled
to relief. Contrary to Appellant’s assertions, the two
instances cited by Appellant do not establish ineffectiveness

much less give rise to a finding that his conviction is

materially unreliable.
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On direct appeal, this Court addressed Appellant’s issue
that the trial court erred in admtting into evidence testinony
relating to the death of the infant, Skipper Lee Good. See

Sexton v. State, 775 So. 2d 923, 929-30 (Fla. 2000). Thi s

Court noted that the issue was not preserved because trial
counsel did not raise an objection to this testinony. Although
the issue was not preserved, this Court addressed the issue and
found that the evidence was relevant. Id. Furthernore, this
Court noted this evidence was consistent wth the defense
strategy of trying to show that Pixie Good orchestrated Joel’s
murder, not Appellant. Id. Because trial counsel was not
ineffective for failing to raise an objection to relevant and
adm ssi bl e evidence, and this Court found that the trial court
did not nmke any erroneous rulings concerning this evidence,
Appel lant’s reliance on this “deficiency” is without nerit.

Li kewi se, the second deficiency cited by Appellant does not
support his cunulative error claim On direct appeal, Appellant
argued that the trial court erred in admtting victim inpact
evidence that erroneously focused on the death of Joel Good s
deceased infant, Skipper Lee Good. Sexton, 775 So. 2d at 931-
33. This Court found that the issue was not preserved bel ow
based on trial <counsel’s objections on other grounds, but
nonet hel ess found that the error did not constitute reversible

error. This Court specifically noted that “even if it had been
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preserved by proper objection, we would find this testinony
harm ess beyond a reasonable doubt.” 1d. at 933. Appellant is

unable to establish prejudice under Strickland when this Court

has already exam ned the issue and found that the error is

harm ess beyond a reasonabl e doubt. See generally Darling v.

State, 966 So. 2d 366 (Fla. 2007) (stating that defendant is
unable to establish prejudice based on prosecutorial m sconduct
when issue has previously been found to be harmess error); Cox
v. State, 966 So. 2d 337, 347 (Fla. 2007) (finding that this
Court’s previous finding of harmess error on direct appeal was
fatal to defendant’s subsequent ineffective assistance of

counsel claim; Chandler v. State, 848 So. 2d 1031, 1045-46

(Fla. 2003) (finding that because defendant could not show that
the prosecutor’s comments were fundanental error on direct
appeal, he |ikew se cannot show that trial counsel’s failure to
object to the coments resulted in prejudice sufficient to
underm ne the outcone of the case under the prejudice prong of

the Strickland test in postconviction proceedings).

Because there are no individual ineffective assistance of
counsel errors to consider, Appellant is not entitled to conbine
nmeritless issues together in an attenpt to create a wvalid

“cumul ative error” claim See Brown v. State, 846 So. 2d 1114,

1126 (Fla. 2003) (upholding lower court’s denial of cunulative

error claim when each of the individual clainse of ineffective
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assi stance of counsel had been denied); Mnn v. More, 794 So

2d 595 (Fla. 2001) (finding no cunulative effect to consider
where all clains were either neritless or procedurally barred);

Downs v. State, 740 So. 2d 506, 509 (Fla. 1999) (concluding that

where allegations of individual error do not warrant relief, a
cunmul ative error argunment based thereon is wthout nerit).

Accordingly, this Court should deny the instant claim
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| SSUE | V

WHETHER THE TRI AL COURT ERRED | N DENYlI NG APPELLANT S
CLAIM THAT HI'S CONSTI TUTI ONAL RI GHTS WERE DENI ED AND
HE WAS DEN ED EFFECTIVE ASSISTANCE OF COUNSEL I[N
PURSUI NG H S POSTCONVI CTI ON REMEDI ES BECAUSE OF THE
RULES PROHI Bl TI NG COLLATERAL COUNSEL FROM | NTERVI EW NG
JUROCRS TO DETERM NE | F CONSTI TUTI ONAL ERROR WAS
PRESENT?

Appel lant clainms on appeal that the lower court erred in
denying his claim regarding juror interviews. The | ower court
found the claim procedurally barred because the claim should
have been raised on direct appeal, but was not. (PCR V2:228-

29); citing Ragsdale v. State, 720 So. 2d 203, 205 n.1 & 2 (Fla.

1988); Gaskin v. State, 737 So. 2d 509, 530 n.6 (Fla. 1999). In

addition, the |lower court noted that this Court has previously

rejected simlar clains in Johnson v. State, 804 So. 2d 1218

(Fla. 2001), and Arbelaez v. State, 775 So. 2d 909 (Fla. 2000).

The State submits that the |ower court ©properly denied
Appellant’s claim regarding his right to conduct post-trial
juror interviews.

In the recent case of Marshall v. State, 32 Fla. L. Wekly

S797 (Fla. Dec. 6, 2007), this Court stated that the appropriate
standard of review for a trial court’s ruling on a notion to

interview jurors is abuse of discretion. See also Shere wv.

State, 579 So. 2d 86, 94-95 (Fla. 1991). In the instant case,

the trial court acted within its broad discretion in denying
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Appel l ant’ s procedural | y- barred claim relating to juror
interviews.°

Appel lant alleged in his postconviction notion that he was
denied his constitutional rights to a fair trial because he
could not investigate “possible msconduct and biases” of the
jury. Appellant did not identify any specific incident of
possible juror msconduct in his notion. Appel I ant further
asserts that the rule prohibiting his counsel from interview ng
jurors, Rule 4-3.5(d)(4) of the Rules Regulating the Florida
Bar, is unconstitutional because it violates his constitutional
rights of equal protection and due process.!!

In Barnhill v. State, 32 Fla. L. Wekly S671, S675 (Fla.

Cct. 25, 2007), this Court recently rejected the sane claimthat
Appel l ant raises in the instant case:

Barnhill argues that rule 4-3.5(d)(4) of the Rules
Regulating the Florida Bar and Florida Rule of
Crimnal Procedure 3.575 violate his constitutional
right of equal protection and deny him adequate
assi stance of counsel in pursuing his postconviction
remedies. The State argues this issue is procedurally
barred because it was not raised on direct appeal.
The State also argues that Barnhill fails to identify
a specific incident of juror msconduct. We deny
relief on this issue <consistent wth our prior

19 The State submits that the |ower court properly found the
instant claim procedurally barred because Appellant failed to
raise it on direct appeal. See Ragsdale v. State, 720 So. 2d
203, 205 n.1 & 2 (Fla. 1998).

1 Appellant notes that since he filed his notion, a new rule

governing notions to interview jurors has taken effect. See
Fla. R Cim P. 3.575 (effective January 1, 2005).
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deci sions which have found that rule 4-3.5(d)(4) and
rule 3.575, which collectively restrict an attorney’s
ability to interview jurors after trial, do not
violate the defendant’s constitutional rights. See
Power v. State, 886 So. 2d 952, 957 (Fla. 2004); Sweet
v. More, 822 So. 2d 1269, 1274 (Fla. 2002); Johnson
v. State, 804 So. 2d 1218, 1225 (Fla. 2001).

Because Appellant’s claim is procedurally barred and |acks

merit, this Court should affirmthe |lower court’s denial of the

i nstant i ssue.
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| SSUE V

WHETHER EXECUTI ON BY LETHAL I NJECTION IS CRUEL AND/ OR

UNUSUAL PUNI SHVENT AND VI OLATES APPELLANT' S RI CGHTS

UNDER THE EIGHTH AND FOURTEENTH AMENDMVENTS OF THE

UNI TED STATES CONSTITUTION AND UNDER THE FLORI DA

CONSTI TUTI ON?

In his postconviction notion, Appellant asserted that
execution by lethal injection constitutes cruel and unusual
puni shrment . (PCR V1:66-68). The trial court found that the
claim was procedurally barred because Appellant did not raise
the issue on direct appeal and, relying on precedent fromthis

Court, also found that the claim |acked nerit. (PCR V2:229);

citing Provenzano v. State, 761 So. 2d 1097 (Fla. 2000); Sins v.

State, 754 So. 2d 657 (Fla. 2000); Thonpson v. State, 796 So. 2d

511, 515 n.3 (Fla. 2001).
Appel l ant recognizes in his brief that this Court has

consistently denied the instant claim Johnson v. State, 904 So.

2d 400, 412 (Fla. 2005) and Diaz v. State, 945 So. 2d 1136 (Fla

2006), and also asserts that “the disposition of simlar clains

may be affected by the outcone of Lightbourne v. MCollum No.

SC06- 2391 (Fla. Petition filed Dec. 14, 2006).” In the recent

case of Lightbourne v. MCollum 32 Fla. L. Wekly S687 (Fla

Nov. 1, 2007), this Court noted that the issue before the Qurt
was not whether lethal injection is per se unconstitutional, the
claimraised by Appellant in the instant case, but “whether the

met hod of execution through lethal injection, as currently
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implemented in Florida, is unconstitutional because it
constitutes cruel and unusual punishnment.” 1d. at S689. After
conducting a lengthy analysis, this Court ultimtely rejected
Li ghtbourne’s <claim that Florida’s current |ethal injection
pr ocedur es, as actually admnistered through the Florida
Departnment of Corrections, are constitutionally defective in
violation of the E ghth Amendnent of the United States
Constitution. Id. at S696. Because Appellant’s instant claim
is procedurally barred and has been consistently rejected by

this Court, and the recent decision in Lightbourne does not

i npact Appellant’s claim this Court should affirm the |ower

court’s summary denial of the instant claim
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| SSUE VI

VWHETHER APPELLANT' S ElI GHTH ANMENDMVENT RI GHT  AGAI NST

CRUEL AND UNUSUAL PUNI SHMENT WLL BE VIOLATED AS

APPELLANT MAY BE | NCOMPETENT AT TI ME OF EXECUTI ON?

In his final claim Appellant asserts that his Ei ghth
Amendnent right against cruel and unusual punishnment wll be
violated if he is found inconpetent at the tinme of his
execut i on. Appel I ant acknowl edges that the claim is not ripe
for review and that he raised the issue only in order to
preserve the claim for federal review The | ower court denied

the instant claim as premature based on this Court’s precedent.

(PCR V2:231). As this Court recently noted in Barnhill wv.

State, 32 Fla. L. Wekly S671, S675 (Fla. Cct. 25, 2007):

Barnhill concedes that his claiminvolving conpetency
to be executed is not ripe for review as he has not
yet been found inconpetent and a death warrant has not
been signed. He contends that he is only raising this
issue for preservation purposes. This Court has
repeatedly found that no relief is warranted on
simlar clains. See State v. Coney, 845 So. 2d 120,
137 n.19 (Fla. 2003) (rejecting the defendant's claim
that he is insane to be executed where he acknow edged
that claim was not yet ripe and was being raised only
for preservation purposes); Jones v. State, 845 So. 2d
55, 74 (Fla. 2003) (finding claim that defendant may
be insane to be executed "not ripe for review' where
defendant was not yet found inconpetent and death
warrant not yet been signed; noting that defendant
made claim "sinply to preserve it for review in the
federal court systeni); Hall v. Mwore, 792 So. 2d 447,
450 (Fla. 2001) (stating that it is premature for a
deat h-sentenced individual to present a claim of
i nconpetency  or i nsanity, wth regard to his
execution, if a death warrant has not been signed).
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Because the instant claimis not ripe for review, this Court

shoul d deny the instant claim
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CONCLUSI ON

In conclusion, Appellee respectfully requests that this
Honorabl e Court affirmthe lower court’s order denying Appell ant

postconviction relief.
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